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Dene Assembly 


The first Dene Assembly since the 
Indian Brotherhood presented its 
land claims proposal to the Federal 
Government was held March 28-April 
fein torceeranklin, N.W... Dele- 
gates to the Assembly voted on a 
Series Of actions to hasten recog- 
nueloneots their claim: 


-The Assembly rejected any proposed 
Mackenzie Valley natural gas pipe- 
fanesuntile theirm land. claims sare 
settled and implemented, a period 
of time, they said, of at least 

20 years; 

-Plans were made to hold the largest 
assembly in Dene history at Fort 
Fitzgerald, Alberta, just south of 
thesN,. Wels.) DOruecr, LO bring togeth= 
er all people of native ancestry in 
the Valley regardless of their 
status under the Indian Act; 

-The Assembly voted to return all 
land use permits to the Federal 
Government until an agreement has 
been) reached, onscontrol of their 
band + 

-They also voted to increase the 
number of regional representatives 
from 5 toul0 sto vinclude five non- 
status Indians, until. the next 
Assembly, at which time they will 
vote on amending the constitution 
to allow all Dene to join the 
organization regardless of status. 


More than 130 people of Dene an- 
cestrys LLOome2 >) Communi thes; met sin 
the small communi ty .0f ,5005to; plan 
strategy to block construction 

Gf the proposed pipeline, and to 
discuss ways to convince the Fed- 
eral Government that they must 
have control of their traditional 
lands. The Assembly included 
status and non-status Indians as 
well as Metis people who support 
the concept of a Dene nation within 
Canada. 
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The chiefs of the communities 
represented spent the entire first 
day of the Assembly detailing the 
opposition of their people to the 
pipeline. "It doesn't matter 

where they put the piveline, it 
will damage the land and that is 
why my people tell me we must stop 
it. They say that even if the oil 
companies pay good money to the 
people who work on the rigs it will 
never make up for the damage to 

the land. What good is money if we 
have no land? Already we see the 
game moving away because of road 
construction. We are afraid of what 
will happen if a pipeline comes...", 
said Chief Johnny Charlie of Fort 
MacPherson. 


The Assembly also agreed to stop 
referring to their negotiation with 
the Federal Government as a land 
claim, preferring instead to refer 
Simply to "our land". "If we say 
that we are claiming some land, 
sounds as though we have already 
agreed that under the old treaties 
Our ancestors gave up the land. They 
Nevenegaverlt mp tor .5 dollars. a 
VCaLecrcacyenoney, “Charlie? Barnaby, 
Chief of Fort Good Hope, said. 


The Assembly declared unanimous 
opposition to the territorial admin- 
istration having any control over 
native people and rejected the con- 
cept of southern-style settlement 
councils. The delegates claimed 

that if they accepted the territorial 
government and continued to work 
within its structures that they were 
working against control of their land, 
which is the cornerstone of their 
negotiations with the Federal 
Government. 


Georges Erasmus said the Dene were 


having "a tough time" convincing 
the Federal Government that they 


(cont'd on page 11) 


The Pipeline and the N.E.B. 


The National Energy Board hear- 
Lingsearew cOncinuingwarsan accel — 
erated rate, presumably because 
of the time pressure for Canada 
to arrive at a decision on a 
pipeline route before President 
Carter's September 1 deadline 
for an American decision. 


If Carter does not decide to 
exercise his option to delay 
that deadline for 90 days, 
Canada will be left with very 
littie time to make a well-— 
reasoned decision based on a 
thorough consideration of the 
Berger Report (expected around 
mid-May) and the N.E.B. Report 
(not likely to be submitted to 
Cabinet before July). 


As matters stand now, if Canada 
is to have a decision for the 
U.S. by September 1, there will 
be no opportunity for Barlia- 
mentary debate on the pipeline 
before the final decision is 
made, The Cabinet is not leg- 
ally required to obtain Par- 
liament's approval of its 
decision on a pipeline route, 
or even to refer the matter to 
the House. of Commons for debace: 


On Febmuanyeze, 
NDP Energy Critic, asked the 
Minister of Energy, Mines, and 
Resources in the House for some 
assurance that the Berger and 
N.E.B. reports will be sub- 
mitted to Parliament for debate 
before Cabinet arrives ata 
decision. No such assurance 

was forthcoming; Mr. Gillespie 
replied that the matter would 

be taken up with the Liberal's 
House Leader. "I very much 

hope the standing committee 

(on Natural Resources) will 

deal with these questions... 

The committee should organize 
itself and its time to deal 
with these important questions," 
Gillespie said. 


Tommy Douglas, 


Mr. Douglas repeated his request 

for assurance that “speeding a 
decision" on the pipeline does not 
involve bypassing Parliament to 
Prime Minister Trudeau on his return 
from Washington. Mr. Trudeau also 
refused to committ his Government 

to any obligation to bring the 

issue to Parliament before making 

a decision. (For a more detailed 
and thoughtiuledtscussiongoretnis 
issue, see Page 26 of the C.J.L. 
Newsletter "Interesting Afterthoughts" 
mailed with this newsletter.) 


Georges Erasmus, President of the 
Indian Brotherhood of the N.W.T., 
appeared before the N.E.B. On March 
1l and 14, to describe the enor- 
mous negative impact the proposed 
pipeline project would have on the 
Dene Nation. He presented the Board 
with a detailed discussion of the 
history of the Dene as a colonized 
people, and talked at great length 
about the implications of the 
Agreement-in-Principel presented to 
the Government last fall by the 
Denner 


Under direct questioning by Board 
members, Erasmus said the Dene are 
NOC TL Laiay Trulingeoucsthespossibi icy 
of a pipeline down the Mackenzie 
Valley at some future date, if 

such a project were necessary to 
promote the public interest. But 

at the present time, he said: 


"The main issue facing the Dene is 
not’the pipeline.) The tssuer facing 
UG acOd Avs. So. FECOON,.LLONS OL eOUur 
national rights, recognition of our 
right to be a self-governing people... 
Lites plain that anvedecisionmte 
proceed with the Mackenzie Valley 
Pipeline, will eviclatesourerr ont oG 
self-determination, and uby mols — 
cation prejudice the nature of any 
agreement we may reach with the 
Government or) Canada. « 


"We are not against development. 

We are for development, the devel- 
opment of ourselves as a people... 
We cannot agree to ‘developments! 

which can only destroy us... 


"Therefore, we are against the pipe- 
line, because we know that if the 
pipeline comes in before we have 

had the chance to exercise our right 
to self-determination, to get con- 
trol over our lives, we will be 
destroyed." 


Erasmus told the Board that the Dene 
will need a minimum of 15 years to 
implement the terms of a negotiated 
settlement with the Government be- 
fore they would be ready to even 
consider a pipeline across their 
land. 


The Committee for Justice and 
Liberty called six witnesses before 
the Board to discuss the negative 
impact of a pipeline on the Dene: 
Hugh and Karmel McCullum of Project 
North; Mel Watkins, former economic 
consultant with theal. Bo New. as: 

Don Simpson and Peter Russell, Co- 
Chairmen of the Dene Southern 
Support, Group; and@Meyers Brownstone, 
National Chairman of OXFAM. 


In April, the Board will enter 
Phase ITII=<E, into publicvinterest 
matters .,ArchbishopiE.We Scott, 
Primate of the Anglican Church of 
Canada, and Bishop Remi DeRoo,of 
the Canadian Catholic Conference, 
will appear before the Board to 
present their reasons for opposing 
the pipeline project at this time. 


eeeeeee eroeeeeneeeeeeevreereeeeteeee oe 6 @ 


Alistair Gillespie, Minister of 
Energy, Mines and Resources, told 
the Canadvan Club of Toronto last 
month that native land claims 
should not be allowed to delay 
construction of a Mackenzie Valley 
Pipeline. "I'm saying if they 
(native land claims) can't be set- 
tledequickly ,sthateshould-notebe 

a reason for not proceeding with 
the pipeline if everything else 
falls into place... I would hope 
it would be possible to work 

out a settlement while the pipe- 
line was being constructed." 
Furthermore, Gillespie said the 
Dene would retain "very consider- 
able bargaining power" after the 
project began. 


eeeneeoeaeeeeeeesteeeneneoeeeeetrtertet® eee & @ 


Foothills' policy witness on 
socio-economic matters told the 
N.E.B. that "we have taken a posi- 
tion that we do not build our 
pipeline until that land claims 
question is settled in principle. 
If 2-5% of the residents of the 
N.W.T. Oppose construction of a 
pipeline, eFoothilis#would not 
build one even if it had received 
all the necessary government 
permits, he said. 


eeenreeteet ewaeeeeeeeeeeeteeeeeeeee wee®ee 


On February 23, Tommy Douglas 
moved an amendment in the House of 
Commons asking the House to 
declare its opposition to the 
proposed construction of a Macken- 
zie Valley Pipeline. The motion 
was defeated 187-17. 


Dene Go To Washington D.C. 


The United States House of Repre- 
sentatives Sub-Committee on Indian 
Affairs and Public Lands is holding 
hearings on the proposed pipeline 
projects to bring Prudhoe Bay 
natural, gas southsto U.S. imarkets: 
They are to make a recommendation 
to President Carter by July 1 on 
the best route to suit U.S. needs. 


On Marche 17, saspanekl of Dene (/teaders 
appeared before the Sub-Committee, 
to tell them in no uncertain terms 
why the Arctic Gas proposal for a 
pipeline down the Mackenzie Valley 
is unacceptable to the Dene. 


Chief Paul Andrew of Fort Norman, 
Chief Jim Antoine of Fort Simpson, 
Rene and Ethel LaMothe of Fort 
Simpson, and Stephen Kakfwi of 

Fort Good Hope, travelled to Wash- 
ington to present the Dene position 
to the U.S. government. 


In a prepared statement, Paul Andrew 
told the committee members: 


"The statements made by Judge Litt 
in his report to the (U.S.) Federal 
Power Commission, and statements 

by our own Federal Government of- 
ficials, may have left you with the 
impression that the Dene land claims 


Willy notebewagstoniticant™= factor 
in the decision about whether to 
build a Mackenzie Valley Pipeline, 
and that the details and implemen- 
tation of a settlement with the 
Dene can be worked out during con- 
struettoneo £taupspeti ne. such 
statements are based on misinfor- 
mation and are a total misunder- 
standingwof Our position. 


"Dene opposition to a pipeline 

down the Mackenzie corridor at this 
time is virtually unanimous. The 
Dene as a people cannot survive the 
social, economic, and environmental 
impact of pipeline construction at 
this time. We need time - time to 
negotiate an agreement with the 
Federal Government, and time to 
implement that agreement, to devel- 
op our own political and economic 
institutions (further. 


"There is a small minority of our 
people, represented by the Metis 
Association ef ithe Nowa. ,ewnoado 
not support the Dene position as we 
have presented it here. They... 
would be willing to sell their 
rights for a certain amount of money, 
title to some land, and limited 
rights governing the use of that 
land. They have stated publicly 
that they would welcome construction 
of a pipeline immediately after 

land claims are settled. 


"We recognize the right of this group 
to define their own interests. How- 
ever, we do not accept their right 

to undermine the political rights of 
the Dene by pretending to represent 
more than a very small minority of 
the native people of the Mackenzie 
Valley... 


the 
the 
clear - 


"You should not underestimate 
strength and determination of 
Dene people. Our position is 
there can be no consideration of a 
pipeline on our land until we are 
ready to discuss such a development 
On Our own terms. 


"We have legal avenues open to us... 
We have the strong support of the 
Canadian public. 


"We ask you to consider the effect 
a decision by the U.S. Government 


to go ahead with the Arctic Gas 
proposal would have on the Canadian 
situation at this time. It would 
create undue pressure on the Can- 
adian government to negotiate a 

hasty land settlement with the Dene,.., 


"Read our position, listen to what 
we have to say, and believe us 

when we say that the Dene cannot 
survive the construction of a pipe- 
line at this time. We intend to 
survive." 


Appearing with the Dene panel were 
Dennis Nicholas, Vice-President of 
the National Indian Brotherhood in 
Ottawa; and Joe de la Cruz, repre- 
senting the National Congress of 
American Indians in Washington. 
Both read statements expressing 
their organizations” (support for 
the Dene position. 


The Dene panel was well received by 
the committee members. A number of 
questions were asked about the details 
of the Dene position, and about the 
amount of time the Dene would need 

to implement their settlement 

before they would consider a pipeline. 


Vernon Horte, President of Arctic 
Gas, appeared before the same Sub- 
Committee two weeks later, to try 
to convince them that land claims 
will not delay speedy construction 
of the Arctic Gas line. Ina 
blatant attempt to discredit 
delegation from the I.B.N.W.T. 
Nolen 


the 
and 
he told the Sub-Committee: 


"You have heard from some self- 
styled leaders of native groups. You 
are scheduled to hear from other 
leaders. Remember there is not 
unanimity and the hard-working people 
who are in our training programs 

Or waiting to get in are not the 
ones who come to Washington. They 
have no Canadian government grants 
to work with. But they represent 
"the people' too." 


Frangois Bregha of the Canadian Wild- 
life Federation appeared before the 
Sub-Committee on behalf of the 

Public Interest Coalition, to present 
its case for opposing the Mackenzie 
Valley Pipeline at this time. 


‘Berger Report 


The latest word from the Mackenzie 
Valley ioelinesInduicVveis: that 
Justice Berger's report can be 
expected around mid-May. Right 

now the Government is planning to 

COP agti CS tap bint nono alo, 000 

copies - 5,000 for the Commission 

£6, distribpute,.. 5,000 tor the Govern- 
ment, and only 5,000 for public sale 
in bookstores across Canada. 


If the Government does not decide 
to increase the number of copies 
available for public consumption 
at tne first) printing, many nar 
viduals and groups across Canada 
who have been following the pipe- 
line issue, and been actively 
involved in supporting the Dene, 
will not have access to.-the first 
DrINcingeOmrtnie teport.. = Citizens 
who are vitally concerned with 
the policy issues associated with 
the proposed pipeline will be 
deprived of an opportunity for 
timely consideration of the Ber- 
ger Commission's findings, and 
will have to rely on media accounts 
OjjeullemLe DO tsa. 


It almost seems that the Government 
hopes it will be easier to ignore 
or brush aside Berger's recommen- 
dations when making a decision on 
the pipeline, if access to the 
report is limited. 


If you want to be assured of getting 
ag CODY ac tol L ole matttLs i pedo atc 

your local bookstores and make sure 
they have put their order in; and 
write to the Mackenzie Valley Pipe- 
line Inquiry, at One Nicholas St. 

in Ottawa, 


Open, Letter to Metis Association: 


In August 1976, Bob Overvold resigned 
his position as Executive Director 

of the Metis Assoc. of the N.W.T. 

In February of this year, the three 
weekly newspapers in Yellowknife 
published his "Open Letter to the 
Metis Association", in which he 
expressed his dissatisfaction with 
steps taken recently by the assoc- 
Lation. 


In that letter, Overvold cited two 
policies of the association which, 

he felt, required public repudiation: 
Ly the “parting Of ways with “the 
Indian Brotherhood, and 2) the final 
statement made to the Berger Inquiry, 
that economic development as repre- 
sented by the Arctic Gas pipeline 

is required to help meet the aspira- 
tions of Metis people in the N.W.T. 
He wrote, "L, “Lor one’; and i'm sure 
many other Metis, disagree with these 
recent policies of the Association." 


We are reproducing below the text 
of a second "open letter" which 

was sent to the Southern Support 
Group by Bob Overvold, with the 
specific request that it be printed 
in this newsletter: 


"Recent media statements and 

articles by non-Dene about Land Claims 
in the Mackenzie Valley, seem only 

to further confuse and distort the 
issues. Here is my understanding 

on the issues. In October 1976, the 
Dene presented to the Federal Govern- 
ment of Canada an agreement in prin- 
Ciple. The essence of our position 

is that the Dene want, for the first 
time ever, to negotiate a permanent 
relationship with the rest of Canada - 
within the framework of Confederation. 
To me this implies two things: 


1. The Dene accept one federal 
government —for everyone wn 
Canada. 

2. The Dene seek recognition for 
the right of local (Dene 
communities) and regional (an 
area of land to be negotiated 
for) Dene Government; that is, 
a right to conceive and develop 
GUL OW POlLLtercal -1nstitutions® 


"In fact, the so-called 'Land Claims' 
is poorly labelled for it doesn't 
make clear what the Dene want. A 
"Land Claims' is something the Fed- 
eral Government wants. In reality, 
the Dene are involved in a struggle 
for recognition —- a recognition by 
all non-Dene, of basic human and 
aboriginal rights we know we have. 
The achieving of such recognition 
will be the pathway to the reality 
of a self-determining Dene society. 


(cont'd) 


"The ibul ldingmoranot pulldingsorecne 
Mackenzie Valley Pipeline is a 
definite factor in our achieving our 
aspirations. Should this massive 
development project proceed, it very 
likely would mean the destruction 

of the Dene as a self-determining 
people. There is very little doubt 
in my mind that Dene society, which 
is in the process of reconstruction 
and restoration, would be crushed 

by the weight of ‘the 12ntilux of 
people and technology which is cer- 
tain to follow as "‘euro-canadians' 
move in tO proflLt Eromethesburiding 
of a pipeline and the spin-offs' 

of such an unprecedented development 
project. 


"The territorial Metis Association 
Organization say they want a pipeline 
busicbt = 
implying that one day in the not so 
distant future there will be a settle- 
ment and the very next day they would 
welcome the immediate commencement 
ofsthe building sof thes pipelines. 

can see this position as being in the 
interest of the people represented 

by “thal organi zaricon i ineyeare, by 

and large, business people, and 
largely assimilated into a Western 
lifestyle. Those native people who 
have been acculturated and assimi- 
lated by the dominant outside society 
have the right to remain and live 
their Lives within. that socrety. Lf 
they are basically comfortable with 
the non-Dene system and only want 

to have input into making changes 
within such a system - so be it - 

bE «iS ea ChereelontetcorcioCscmcondo 

So. (Lydon e,doub ta ftoneasmonentetiat 
many Metis business people will 

profit handsomely from 'development' 
(like the building of a pipeline). 


"However, it seems to me that the 
Metis Association are playing their 
cards, so that they wills protitspoth 
from a land claims settlement, and 
from the economic boom that would 
accompany the building of a pipeline. 
This is where I object to their 
position, for I see them infringing 
on my rights and what I see as the 
rights of the majority of the Metis 
ands Indian spopulationsine thesn. Wea 


after a land claims settlement; 


"They are a minority group with a 
MLNOwE ty eos Von se etLneyeweren ut, 
how else can one interpret almost 
all native people who spoke to the 
Berger Inquiry during the Community 
Hearings stating that they don't 
want a pipeline built- before or 
even after a settlement of land 
claims. I find the Association's 
position unfortunate and a bit sad. 
I believe that native business 
people and those that want to develop 
private business could have done so 
under the Dene position. In fact, 
under that united position, and 
should we achieve our aspirations, 
developing such businesses would be 
more achievable. Why they don't 
recognize this is beyond me. 


"What this group doesn't take into 
consideration is simply this: What 
is goodsfor them (the minority) is 
notanecessarvily qoodwior thesrect 
(the majority). The majority of the 
Dene are not interested in traditional 
land claims settlements like the 
Alaska or James Bay ones, whereby 
there is a selling off of one's 
aboriginal rights for basically some 
land and some money. This type of 
appeasement of native peoples so that 
Government and multi-national 
companies can get on with their 
business of exploiting the natural 
resources is totally unacceptable to 
the Dene. The Dene have seen how 
such forces work and have learned 
from the mistakes and sufferings of 
southern native peoples. Rarely are 
profits and real benefits returned 
to the region whereby exploitation 
of non-renewable resources takes 
place. The Dene are being offered a 
trade - some jobs in the wage 
economy for a few and for a relatively 
short period of time, in exchange 
for the abandonment of their land, 
their resources and their way of 
life (cultural values). We have 
learned that this is a poor exchange. 
Native communities which have exper- 
ienced this kind of process have 
inevitably suffered from poverty, 
unemployment, their lives being char- 
acterized by alcoholism, family 
breakdown and suicide, 

(cents) 


"Can one criticize the Dene; for 
wanting, to avoid that type of ex- 
perlencezs Gan one. criticize whe 
Dene for wanting to determine and 
control the path their lives and 
those of their children, grand- 
childanen. etc.,., Will. tol Low. Cansone 
criticize the Dene for wanting to 
conceive and develop institutions 
whereby politically, socially and 
economically Dene values and 
tradition will be the basis for a 
truly viable Dene Society? Obviously 
Many a0, Cricacize, thes Dene ior 
such aspirations. That's what the 


Dene struggle for recognition Ot 


rignispispoal abouts. 


Sincerely, 
Robert J. Overvold 


Recent Events: 


On March 1-2, the Interfaith Committee 
on Racism and Human Rights in Toronto, 
along, with, Project sNorth and, Treatys9 
from northern Ontario, sponsored a 
major conference at the University 

of Toronto on the impacts of major 
northern development projects on 
native people. Georges Erasmus of 

the I.B.N.W.T., Chief Andrew Rickard 
of Treaty 9, and Jens Lyberth of 
Tnutt,Tapirirsac, pareleipatedainsa 
panel.on the parallelsstruggles of 
native groups in northern Canada who 
are faced with massive development 
projects. Primate E.W. Scott of 

the Anglican Church was keynote 
speaker. Stephen Kakfwi and Frank 
T'Seleie from: the N.W.T. Brotherhood 
attended as resource people, along 
with a number of representatives 

of Treanye or 


On Mareh.5, .Grade.sl3oestudents sat sthe 
Lawrence Park Collegiate school in 
Toronto sponsored a series of activ- 
ities to raise money for OXFAM's 
grant to the Indian Brotherhood of 
the N.W.T. Twenty-five students 
participated in organizing a fast, 
benefit concert, and T-shirt sale, 
and raised over $2,000. Brotherhood 
staff members who were in Toronto 
for meetings attended and met with 
the students. 


On March 9, Stephen Kakfwi from 
the-IsBsNow.T.,. and, Hugh McCullum 
OLPPro7ece4Nor th, spoke tora 
public meeting in Halifax, on Dene 
land claims and the proposed 
Mackenzie Valley pipeline. The 
meeting was sponsored by the Hal- 
ifax Support Group for Native 
Peoples, and the Catholic Social 
Services Commission. Over 100 
people attended, representing a 
variety of community groups. Kakfwi 
and McCullum appeared on a number 
of TW and radio programs while in 
town. Follow-up activities around 
Berger's report and the NEB decision 
are being planned by local groups. 


On March 21, Stephen Kakfwi spoke 
to the national conference of the 
Evangelical Lutheran Church of 
Canada, at a retreat camp near 
Saskatoon. The theme of the 
conference was the question of re- 
sponsible land use in Canada.About 
100 church members from across 

the country attended the three- 
day meeting. 


The 2nd Annual Land Claims Week 

was held from March 21-25 in 
Edmonton and Calgary. Last year, 

the focus was on N.W.T. land 

claims. The theme this year was 

Land Claims and Resource Development. 
Leaders came to speak from the 

Inuit and Dene of the N.W.T., the 
Yukon, northern Ontario and Alberta, 
to speak at the events sponsored 

by the University of Alberta Com- 
mittee in Support of Native Peoples; 
the Canadian Studies Committee of 
the U. of A.; the Native Students 
Club; the Univ. Parish; the 
Alberta Energy Coalition; and 

DeUsbe enOrums -abal. Of TA. 


George Barnaby, Vice-President of 

the £.B.N.W.T., and Paul Andrew, 
Chief of Fort Norman, represented 

the Dene as speakers in both cities. 
They reviewed progress on land claims 
in the Mackenzie Valley and reiter- 
ated the reasons why the Dene 

have to have exclusive political 
JULLSALCtCION in: order, toyhave: their 
collective interests represented. 


They spoke of the continuing ex- 
ploration ston oil andi qas; mand 
seismic work, on Dene land, and 
how this affects Dene communities. 
Henry Kablalik, a field-worker 
for Inuit Tapirisat, spoke of 
the same problems in Inuit com- 
munities. Fred’ Plain of Treaty 9 
gave’ amy update on ethe eReed Paper 
issue and approaches by Polar 
Gas pipeline workers in Treaty 

9 communities. Speakers for the 
Council for Yukon Indians spoke 
of their position on' the pro- 
posed Alcan pipeline route, 
which would prejudice their land 
claims. Other speakers included 
representatives of the Alberta 
Indian Association, AIM, the 
Metis Association of Alberta, 
Hugh McCullum of Project North, 
and Larry Pratt from the Dept. 
of Political Science ;meUnive.. On 
Alberta. 


Dene leaders Barnaby and Andrew 
agreed with Fred Plain how impor- 
tant it was to have support from 
native groups experiencing the 
same kinds of problems. 

The forums at Univ. of Alberta and 
Una 
and interest was high. Speakers 
thought the questions posed were 
tough but honest, and that there 
was a good exchange with the aud- 
iences. 


Resources/Materials: 


CJL Radio Program: Gerald Vande- 
zande, Executive Director of the 
Committee for Justice and Liberty, 
is now hosting a weekly radio 
program on "Toronto "ss 7CU RT=FM 
on the FM dial) wadio, every 
thursday) Lromeo: 45-0). 00 Gpriiee 
Vandezande plans to use the show 
to cover issues not adequately 
covered by popular media. He 

has already taped interviews with 
John Olthuis, CJL's research and 
policy director; Georges Erasmus, 
President of the I.B.N.W.T., and 
Rene Fumoleau, author of As Long 


ASM Thirvsmlandeohanslaritasiter. 


(Cena 


eeeeeeeeeee @ 


of Calgary were well attended 


aoe 


C.A,o.N Pe DULretin = Ine most 
recent issue of the Canadian 
Association in Support of Native 
Peoples' Bulletin is a feature 
issue on Aboriginal Rights (Vol. 17 
No. 3, December 1976). It provides 
an excellent overview of the devel- 
Opment of the concept in current 
land claims. Articles include updates 
on the Dene, Inuit, Nishga, and 
James Bay claims, as well as legal 
discussions, 
251 Laurier Ave, 
Ottawa. 


W., Suite 904, 
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Dene Nation: the Colony Within, 
edited by Mel Watkins, is now avail- 
able from the University of 

Toronto Press, The paperback edition 
costs $4.95. The book contains 
edited versions and revised sum- 
Maries of evidence presented to the 
Berger Inquiry by the Indian 
Brotherhood of the N.W.T. during 
Phase IV, into social and economic 
matters. It is the best collection 
of material on the Dene available 
anywhere, and highly recommended. 


Books can be ordered in any quantity 
directly from the Southern Support 
Group. We will supply them at a 

40% discount to groups who want to 
distribute the book locally, sell 
the book at list price, and keep 

the difference to help cover the 
administrative costs of local sup- 
port activities. Write to Debbie 
DeLancey for more information. 


eeaeeteoeeeenweeeeteeeteeteeeeeteeeeeeeteeeeae @ 


Moratorium: Also available is this 
new title by Hugh and Karmel McCul- 
lum of Project North, and John 
Olthuis of C.J.L. The book deals 
with the whole question of energy 
consumption in Canada, and the need 
for a moratorium on northern devel- 
opment while Canadians take the time 
to deal with the questions raised 

by projects like the Mackenzie Valley 
pipeline. The book is based on 
extensive research by John Olthuis, 
who has proposed a just energy policy 
for Canada before the Berger Inquiry 
and National Energy Board; and on 
the experiences of Hugh and Karmel 
McCullum as staff team for Project 
North, 
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Available Erom C.Aro.Nee. 


“CJL Newsletter: Once again, we are 
sending out with this newsletter a 
copy Of CJL's latest newsletter. 
This spring issue contains trans- 
cripts of Gerald Vandezande's 
interviews with Georges Erasmus 
and Rene Fumoleau. van articlaston 
the environmental implications 
of construction of a Mackenzie 
Valley pipeline; a digest of the 
evidence on natural gas supply 
and demand to be presented to 
the Hnergy Board sby iCiJ,cua sand 
a report by Vandezande on the 
decision-making process on the 
proposed pipeline on Parliament 
Hill eeAGditional, copies of sthis 
issue can be purchased directly 
PEOMERG sue laie 
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Project North, and the Indian 
Brotherhood have joined forces, to 
produce a new batch of bumper 
Stickers, briefcase stickers, and 
buttons with the slogan, "SUPPORT 
THE )DENE, =sNO PIPELINES. The 
stickers are bright red, with 
black lettering and the Indian 
Brotherhood crest in black also. 
We wi bleshipechemouGalowany 
quantity to groups who want to 
use them to raise funds for 

local activities sOrdemetrom 
Southern Support Group. 


Colonialism and the Pacific: 


Brotherhood staff in Ottawa met 
recently with delegates from Micro- 
nesia, New Hebrides, Fiji and 
Hawaii who were in Canada as part 
of the International Delegation 

for a Nuclear Free Pacific. 


Both, Micronesia,way U6 Trust 
Territory, and New Hebrides, jointly 
governed by France and Britain, 

have as their number one priority 
independence. After years of 
colonization, the two territories 
are seeking self-government so 

they can control what is happening 
to them and to their land. 


Martin San Nicholas, a leader and 
native of Micronesia, says, "Micro- 
nesia is seen as being vital to 

U.S welat Lona eseeurlLtey amu oe COMLTOL 


our economy. They have plans to 
increase their military presence..." 
Grgani zation 1s presently taking 
place around the nuclear issue to 
pursue goals of independence. 


New Hebrides started their decoloni- 
zation by calling themselves 
"Vanuaaku"meaning ‘our islands' or 
LOUD COUNLY Yee Loner Sth) Vanuaaku Pati 
Congress, consisting of delegates 

from North and South Vanuaaku, passed 
the Tantu Declaration, a statement 

of their independence and aspirations. 
Vanuaaku has a two thirds native 
population. 


Nuclear testing is on the increase 
DYiscDewt. ovat DEN es Paci tac. mikes tie 
Mackenzie Valley Pipeline in the 
North: nakivesvof?thesPacisticzare 
using the nuclear issue in taking 
steps to identify and point out the 
colonizers, and asking questions like: 
who is making the decisions? in 

whose interests? 


Jim Albertini of Hawaii states that, 
‘Military Controlmeos Of thesisland 
of Oahu...There is a growing resis- 
tance by Hawaians in leaving their 
lands and occupations by native 
Hawaians have taken place to stop 
bombing of @thetrs lands." Land rights 
are presently being pursued by 

some native groups. 


Fijipnasmalso, takenma stand on colon— 
ialism. The aspect of colonialism 
is described by William Edgel of 
Vanuaaku, "There are many aspects of 
the arms race on our planet today 
and since the greater Pacific Basin 
is now involved, we as a region can 
no longer keep our separate heads 
above the clouds... especially when 
we are talking of mushroom clouds. 
Are nuclear tests part of colonial 
policy? The answer is a simple and 
Obvious saves.” 


Like the Dene, aboriginal people of 
the Waclliciaremstiri ving mor selt- 
determination, for alternative econ- 
omic, education and social institu- 
tions. We support them in their 
desire for independence and a nuclear 
free Pacific. 


For more information contact: Pacific 
Life Community, 29 Menzies St. 
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peer e Re SISTERS LL a 
Arsenic Hearings 


A three man Task Force appoint- 

ed by the Canadian Public Health 
Association at the request of 
Health Minister Marc Lalonde re- 
cently held hearings in Yellowknife 
and Ottawa to hear briefs in 

thei re continuing’ study.or the 
arsenic problem in Yellowknife. 


Presentations were made by the 
Indian Brotherhood of the NWT, 
the National Indian Brotherhood 
and the United Steelworkers as 
well as other interest groups, 
including the Federal Government 
in Ottawa. Both the NWT and 
National Indian Brotherhoods 
told -.“che®task? Forces "firecloszng 
down the mines is the only way 
to protect people of Yellowknife 
from arsenic poisoning, then the 
mines should be shut down". 


Parallels between the banning of 
sacharine and controlling the 
wastes from Giant Gold Mines were 
made. Noel Starblanket, President 
of National Indian Brotherhood 
stated: "I suggest that if we are 
willing 2am thisvicountry. tovtake 
the responsible step and ban a 
substance that causes cancer in 
rats, than we should also be 
willing "to ban industrial acti-— 
vities that expose innocent 

people to a substance that we know 
causes cancer in humans." NIB 
called for a special study for 

the Dene in Latham Island and 
Dettah both affected)» by the’ ar- 
senic wastes emitted from the 

two mines. 


Gina Blondin, spokesperson from 
the NWT Indian Brotherhood re- 
iterated the Land Claims position 
of the Dene. She further stated 
that the "Dene were better 
qualified than any one to inter- 
pret what is happening on the 
land. We have lived with this 
land, these trees, these animals 
Fformrcenturies!, sandwaka ver plarn 

to us when something is affecting 
them. Some examples are the food 
that the caribou eat has been 
destroyed for a 25 mile radius 


a 


around YK. Some of the best 
ratting area around YK has been 
destroyed. The fish have been 
contaminated." 


Representatives from the IBNWT, 

NIB and Steelworkers made reference 
to the storing of arsenic wastes in 
underground shafts by Giant Mines, 
to reduce air polimtven. tt 
permafrost surrounding the storage 
is susceptible to thawing, the 
stored arsenic will dissolve and 
run off into fresh water systems. 

A confidential memo from Environ- 
ment Canada recently made public 
states: "The Giant storage contains 
sufficient water soluble arsenic to 
kill the world population four 
times over,.or..to pollute a fresh 
water body 290 miles long by 62 
miles wide by 330 feet deep to 
above the acceptable level." 


The above representatives wanted 
to know "who would be responsible 
for pumping the storage shafts so 
no £Llooding occurs?” “They BNWT 
went on to relate this problem to 
the whole question of Dene control 
of development on their lands. 


All three 
questions 
the three 


Organizations have some 
as to the credibility of 
Man STask Force. Mr. 
Falkowski of the Steelworkers, best 
summed up the feelings of the three 
organrzZations ‘by Stating: “It 
appears £0" us. that” the Task Force 
may be another exercise in preparing 
yet another report and we will not 
stand for this 


The Task Force is scheduled to have 
hearings in Yellowknife on.April 26. 
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" (cont'd from page 1) 


were serious about refusing to 
recognize the territorial govern- 
ment as haying any jurisdiction over 
the 12,000 people of Dene ancestry 
who live in the Valley and support 
the Dene nation concept. 


A delegate from Fort Good Hope said 
his community wanted to get rid of 
settlement councils. Jim Pierrot urged 
the Assembly "not to be afraid to get 
rid Of sthe councils = becauserthespDene 
were getting to understand that the 
territorial government "only works 

for the pipeline companies". 


The Assembly also urged all native 
groups engaged in negotiating with 

the Federal Government for the recog- 
Hitlon Of their  rgntsetoe.¢xpress 
solidarity on the essential aboriginal 
right to self-determination through a 
government of their own". 


Charging Commissioner Stuart Hodgson 
with "gross interference" in the 
political) rigntswoL the native, people, 
the Dene expressed unanimous Support 
for the Inuit people of Baker Lake 
N.W.T. Last week Hodgson cancelled 

a local government workshop in Baker 
Lake, embroiling himself in a contro- 
versy with native organizations in 

the N.W.T. who are seeking self-deter- 
mination and development of their 

own political institutions. 


Chief George Kodakin of Fort Franklin, 
speaking in Slavey, told the Assembly 
that the Dene will have to fight very 
hard in the next few months. "The 
Federal Government and the oil com- 
panies will try in the next few 
months=to split us sandetorpuyeus 

off, so we have to make a very strong 
statement by holding the meeting in 
Hots Plczgeraldneme iemCoOVveriment 

has made millions off our land over 
the years and given us nothing. Now 
theysstiligsi tein ctieimsbig oLrices 
in Yellowknife and Ottawa and want 

to ‘taker more.s 


"We are to fight them on these issues 
and stick to our statements even if 
it means there will besonly one: Dene 
left. We -wullenoettoive into them 

even if they offer us a lot of money 


"We must resist because the Dene 

do not love money, they love the 

land and we must guard it for our 
children." 


Representatives of three national 
churches attended the Assembly as 
observers’ Rev. Donald Sjoberg, 
of Edmonton, President of the 
Lutheran Church in America, Canada 
section; E.G. Pullen, of Oakville 
Ontw, Chalrmaneon the Allocations 
Committee of the Primates Fund of 
the Anglican Church of Canada; and 
Rev. Camille Piche of Fort Prov- 
idence, N.W.T., representing the 
Canadian Catholic Conference of 
Bishops. 


Break-in at Brotherhood Office: 


While most of the Brotherhood 

staff was away at the General 
Assembly, the Brotherhood office 

in Yellowknife was the object of 

an apparently politically-motivated 
break-in, 


The thief entered the office through 
ances kingspane.), torom angad O10 LNG 
office, using a stepladder to 

gain access, Missing are a number 
of important correspondence files, 
including those of Georges Erasmus, 
President of the Indian Brotherhood, 
and other staff. A complete 
inventory of missing documents 

has not been completed. 


Checks, cash, and other typical 
burglary targets were not touched. 
RCMP are investigating the theft. 


Or as Lotwofsprogranms torsettile our land. 


=i} 


’e-1e K S/ 


( 


\ 


CHAM LAA 


r) 


A At TA Leg We i 


[npr ONE 


omits 


Reawnq Me fhu wb. Marin f r- GE JE pA 
The (ssxen 


lakianrs - (6 Bogs - rycrent—7 we gi bac, dan ~~ 


uth igen f Lovet hi Fe. is Cah Chet fae 


P nA z aA 
1“ (E24 rey ¥) UY) OD) AY G wAg — lteuw tA. Mater ale Ti fae 9) 
é aphe | 
fed, - otnectet bh Moarrardi feet - sete cl fer. CE. 


Slyues Loar A. tre fUsnoey wm Cee tea 


a7 Aifrere Cotbhen 7] pio Lew CL. 


q 


a] inp -ou pey2 a y t.L. cauta Ait Ao 


( ; 
$—— . 
{ ~-Lin sO yt s ed 


> 
H wy 


4 y, a - — 
1 oO str-Ocl “ey 4/ Lo ON Cottt cur mnelrGa. 
Q “OD 


\ y 
\ €3, £ eG tat é Kv 7 ra ye J Ge SLe1LA la), fA 3 StEA ce. TA CF os -~e or 


\ é, i 
~ Ace! <A 5. 
d = 
S) Ex; S be ae ( tt he 44 o “$5 - 


Od - () = 2 9 yd = ate 
Ls mee Cun dLev-ep - 14H YR "6 
‘ ( a 


= - A = ag eS, Ps yy 
AzceS OWN W Caxtsce, Ko eae O fro LAT Ft ET 
a —— ¢ f ~~ 
& 


= heh 


-. 


7 / A ae OS 4 u« ; oa fA Z 
/ hcl. l-MAers 21 0 OY OP CEA Ay Chit AREA QD 


WY 
ls-_ A ” yh er es et eA erk CAMEL. - 
G 


al Pd 
=< 


/ AAR tha —CVrga~ <-l -tttaA D -p IMAAHEVIA - 


t c 


é 7 / at Ci fala Th 
Cour Uf (ackleat& - Con uy Of Herter 
t 
_ < 


Ong MA scorn Ko foe Crran.. 


) tly hor on a of thr Ce~olh ut (came! oN 
La2 oT wcen ees rorwincn- Cu ft f A Pan 


| ay ay 
= ear SMA Ab- wet 0-0-7 : 


J- Ye J LCRA f& AB rcens 


a 


/ 


CLCY acer net Oe > ee a Gab j 


Ac “2 ct (rer L ee ad A/ AS fa fo 
7 ay f) nf? 
J U “4 - fo *-@ 


} f) ¢ ; = (A 
-yle O.(-C - sscoyirger Fa 


iy 


4 f . y 4 / - 
honun 7 Ne brlucr. bila Not pie Sa Fer of 
toa 


yu 


y MAC 2 — A o4 ip LE Z Moa, re Pe BO <am “fo JF: 


A 


Be 


Sa 


setback en ens fn oatae ie Mw F 


rf | 
y}, ¥ 
; 2 whet bewL Cen SA she 4, fae F, ne 
buh a La Crere (are A inka PELs fz Hs: (Anes 
Lia LAK Sumr HA tag — SU ovverd he Se<zs tl-~-= 8 Plu 
se ( 
g ee Veen 4 here 7,4 st LC A een Coe ch fy flee oat. oC fata. 
flr * 5 (4G | —_es we 
me pw a) VY ain /-£ aA hed be Cov wut fo fro fe-~ 4 fb~€ : 
F y, Ar = : fe 
¥ a” Pa j 


i , a 


sy ea of Efe fg 


| Os & o/ por wre ce i YA Ly Kk 
/ (ni hitn x & A as A ovdt CX ffe pow yin fi tA PS Pe Oe ee 
¥ 
c Aas : 


; Al i, 0 os me. : 
] his { ~*u rey cp Ret Owe ee. ns ae 


fuss bu Keene én 


Sho rac (ndearce. WMCARE EY 


CENE LELEASE ,SMREVOR & Ylely VF 


4 , o- tle, 
7 —— * wth hot 28 a ie et oat 


er La FLORA 
io pos AC WOE ee eae 


oy 


— S =_- 


' Z P ; 4 j mz : f= 7 
YY KK Jat fous HA [ Boos: AES tet) Wen Toa Crigfsr_, 
as Porc ote fryer = oz a 35 ae) 4 Sb Le <= “ee. 
| 7 tex nag bart hu A fet -fnr 4 rena, « }\ 


oor rf ZA he WOO 215 cian t 
Se Coin tAS. & Maes FS & AS >) occa tA , Bes 


7 ra) ve f J Pe f jf rd A ra y ; 

é cet iz ZO {5 1 AOI igi cy A all « Cato 3 fo Met oe Mr igpets A 
fy q 

fiw 4A — = Fe age # 1 & 

ry | _ Re (22arre Resp nny & 
¥) {J 


putz f> Ae ? VE- Ys | Sa oes | y or oa s Fe 9 he Sh. 


CHA Coir PLAR oY ft 6 =a 


Vili _¢ 
my = pom es 4 2 F 
i A } ASA & ALA ae os mad fet A Cet’ Ce oS 
baa } 
Y uf - = 
— eg en Moaonnn fosov i AA pmb » (Aree & Cip< a 7 COLMA, 


iv 


Fea A - pnscecwr! ch ce4tecencar 1... Vil ea Lif f Sia 


A : ¢ y, - 
f y wor® = ae 
~ fAlsserl — tlh ft AE IAA - ~ AT O@u ~ ly 


Sd 


io Vga Lad gH ‘5 JAA Lo yf ar > Woe “ 2eYhe om aod Cte PO BA SA 
” a ff 
| ant a fro 2 
fT <> 
id zi 7 7 y, i L. 
t / — Jw | a Oe Ca “f ke vAacSe = lLAck tu _ fT 


§ tC tet On bHrAEA ow = © LAPSE >» ( ti<g ta.ALe ‘$e "eet 
} 


y. 4 SA 4 f f : Fay 
ee fe C Cg Lt 3 fi tivad Ler aX a ok, ¥ 2 ; Je . 


lr {5-59 af 


z 9 , - v y % A —— 
é x kt JiA he FS Ver foe J {= Seg at aT Wi? 5. 


fhadcwuns 


f } f= all 4 ——~ | 
(6) CLAUS UUs Rat ar IhfFadsey im fl C&L 
£ 


s i a a= “ ; si 7 ? - 
ttlich w~ fe 20fectet 7 Ps Gee 
Pa 

A 
Ye 4 as 


a 1 
Ze Cate —— 


A hy ff f >) ji : 
ec cet: i é A OP Ae’ mal i Aa As am 


y OA a, Ah ee 2 Fi az Zu 4 
to LoA > CS (GST A fo are a C_EP PS 4 PG 


- ¥- 


- f 2 . / j “es 
A a Oren Asie trek eae pA fir~. fy AS Pa 


a7 Jas 7 A =, x Pon 
La Her y~ AthA & Cty ee. +} ~-f« di chen Car ao ce. 
Y 


fb a Atwclen 4a torA fir Ten. Ach - coe 7 e InP 


tU “ve lEA< 4 Ff | Ce A SUC CLZEAS HEATON £4 C2246 AL FS 


vy 


4 f F 
A C-twurta AS Cort Fs ll? ¢ Z& FP < t-te SR ed Ge z wee f ‘eo. 


fre Keb A Ae un - Ag et. Lect? ran % Otte wv 


; # 
je / Lac ee A Ce p2er _— ———— fest : 
f Shc 
/ pa) 
x 2s & LA & 6 a l & # ¥ hf Gea 


‘ 
> 
> 
ah 
\ 
bh 
S 
be 


& 


= 


wie 


REFERENCE BY REGISTRAR TO THE JUDGE 


~ 


Yellowknife, Northwest Territori.: 
SGGRADI Ilo 73 


In the matter of the recistration of a Caveat by \ 


Chief Francois Paulette et al to forbid the registration 


of any transfer affecting certain lands in the Northwest 


Territories. 


The Registrar under the provisions of the Land 


Titles Act, subsection 154(1) hereby refers the following . 


matter to the Judge, to wit: 


A question has arisen as to the legal validity, 


and the extent right and interest of the persons making 


application, to forbid the registration of any transfer, 


and whether the Registrar has a duty conferred or imposed 


upon him, by the Land 


== pes 
i} 
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The parties 


Titles Act, to lodge such a document, 
uay DUUK. 


inverested.yso fdr as the Registrar 


knows or has been informed are: 


C. Gerald Sutton, Box 2521, Yellowknife, N.W.T. 


The Commissioner of the Northwest jerritories 


Her Majesty 


a (6 


the Queen in the Right of Canada 


ge 
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a 
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A ae 


Registrar 


Sa ee” 


IN THE SUPREME COURT OF THE 
NORTHWEST TERRITORIES 


eee 


A 


IN THE MATTER of Reference by 
Registrar to the Judge 


Re rales Lod IL, 
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IN THE SUPREME COURT OF THE NORTHWEST TERRITORIES 


ay IN THE MATTER of an application by Chief Francois Paulette 


et al to lodge a certain caveat with the Registrar of Titles 
of the Land Titles Office of the Northwest Territories. 


BEFORE THE HONOURABLE ) At the Court House, in the City 
MRemeu Sd PCEMW oe GlumeMORROWGr Jeo. Gl, | of Yellowknife in the Norvhwest 
IN CHAMBERS ). Territories, this 3rd day of 


April, A.D. 1973. 


ORDER : 


~WHEREAS by a Reference dated April 3, i973, and on file herein, 
the Registrar of Titles of the Land Titles Office of the Northwest 
Territories has, pursuant tide subseetton 154(1) of the Land Titles 
ActpanesoG. e197 Chapter: U=4eerefenred to “this "Court for direction 
in regard to aE caveat made by Chief Francois Paulette et al 


dated March 24, 1973, and on file herein; 


AND UPON READING the documents on file herein; 
AND UPON HEARING the said Registrar, Gordon R. Carter; 0.J.T. 
Troy, Q.C., Counsel for Her Majesty the Queen in right of Canada; 


C. Gerald Sutton, Counsel for the caveators; and J. R. Slaven 


“ Counsel for the Commissioner of the Northwest Territories; 


IT IS HEREBY ORDERED AND DIRECTED: 


ee 

1) THAT this hearing is adjourned until May 15, 1973, at the 
hour of ten o'clock in the forenoon, or at such other time 
as may be fixed at which time further submissions of Counsel 
will be heard; 

2) THAT Counsel shall file briefs with the Court on or before 
the said date of the adjourned hearing, and shall exchange 
said briefs on or before May 11, 1973; 

3) THAT as from the hour of ten o'clock in the FOrenOOT ADCs 

1973, the Registrar is restrained from accepting for 

pond hein or fiting any instrument with respect to the 
A oe to be affected by the caveat herein unless 
the person presenting such instrument for registration or 
filing executes a covenant consenting to and preserving 


whatever priority such caveat may have over such instrument. 


LET 
5 JESIEC 


ENTERED THIS TSS yay of : ‘i 


April, A.D. 1973 


CAE. 
erk of the Supreme Court 


es 


Approved as being the Order made: 


vd bh. baket 


OSU Sie iroyse0 ace 
Crown Counsel : 


flor ce pli ee 


C~Gerald Sutton 
Counsel for the caveators 


fk. Slaven 
‘Counsel for the Commissioner 
- of the Northwest Territories. 


NO. A477 Ta A,D. 1973 


IN THE SUPREME COURT OF 
THE NORTHWEST TERRITORIES 
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IN THE MATTER of an application by 
Chief Francois Paulette et al to 


lodge a certain caveat with the 


Registrar of Titles 


JeuRe olaven. S 

Legal Counsel, 

Commissioner of the Northwest 
Territories 


CAVEAT 


TO THE REGISTRAR, Land Titles Office, Yellowknife, 


Northwest Territories, 


TAKE NOTICE that we Chief Francois Paulette (Fort Smith), 
Chief Daniel Sonfrere (Hay River), Chief Edward Sayine 
(Fort Resolution), Chief Joe Sangris (Yellowknife), 

Chief Joe Lockhart (Snowdrift), Chief Vital Bonnetrouge 
(Fort Providence), Chief Alexis Arrowmaker (Fort Rae), 
Chief Baptiste Cazon (Fort Simpson), Chief David Horesay 
(Fort Wrigley), Chief Paul Baton (Fort Norman), Chief 
-Isidor Yukon (Fort Franklin), Chief Charlie ‘Barnaby 

(Fort Good Hope), Chief Hyacinthe Andre (Arctic Red River) 
Chief Tadit Francis (Fort McPherson), Chief Andrew 
Stewart (Aklavik) and Chief Daniel Lomen (Fort Liard), 
being residents of the Northwest Territories and members 
of the Indian bands in the Northwest Territories, 

claiming an interest on behalf of ourselves and as 
representatives of all the Indian people and Indian 

bands of the Northwest Territories by virtue of 

Aboriginal Rights in all land in that tract of land in the 
Northwest Territories within the limits of the land 
described in Treaties 8 and 11 of 1899 and 1921, respectively, 
with adhesions of ]900 and 1922, between Her Most Gracious 
.Majesty Queen Victoria and His Most Gracious Majesty 

King George V, respectively, and the Indian inhabitants 

of the land described in the said Treaties; which said 
tract of land may be more particularly described as land 
included within the following limits: 


Commencing at the point of intersection of the 
sixtieth parallel of north latitude and the 
boundary between the Yukon Territory:and the 
Northwest Territories, thence narthwesterly along 
the said boundary to 68 degrees 10 minutes 
north latitude; thence east along the said 68 degrees 
10 minutes line of latitude to 132 degrees 40 minutes 
west longitude; thence north along the said 132 degrees 
40 minutes line of longitude to 68 degrees 20 
Minutes north latitude; thence east along the said 
68 degrees 20 minutes line of latitude to 124 degrees 
west longitude; thence south along the said 124 
degrees line of longitude to 67 degrees 45 minutes 
north latitude; thence east along the said 67 degrees 
45 minutes line of latitude to 117 degrees west 
longitude; thence south along the said 117 degrees 
line of longitude to the point where it intersects 
the south shore of Dismal lakes; thence easterly 


A tet mem + 


e 
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following the southerly bank of Dismal lakes and 
Kendall river to the confluence of Kendall river with 
Coppermine river; thence southerly and southeasterly i 
along the left bank of the said Coppermine river to \ 
Lake Gras by way of Point Lake; thence along the southern 
shore of Lake Gras to a point situated northwest of the 
-—- —--—-- ———— most western’ extremity of Aylmer=sLake; thence along 
the southern shore of Aylmer Lake and following the 
_right bank of Lockhart river to Artillery Lake; thence 
along the western shore of Artillery Lake and following 
_-the right bank of the Lockhart) river to the site of 
-Old Fort Reliance where the said river enters Great 
Slave Lake; thence southeasterly along the straight 
line to Black Lake (Saskatchewan) to the point where 
the said straight line intersects the 60th parallel 
of north latitude; thence westerly along the said 
“60th parallel to the point of commencement; 


- 
ee en eee 


but SAVING AND EXCEPTING THEREFROM all lands for which a 
Certificate of Title in Fee Simple has been issued; 

FORBID the registration of any transfer affecting such land 
OnPthercraneings Of a CeLrtigi cave OLatitle. thereto except 


subject to the claim set forth. 


Se SRF ETO NON IIOP RA OY TAT OREO EE EET OES LIES TET ETE ET 


Our address is: 


In care of 


C. Gerald Sutton 
Boxez52. 
Yellowknife, New... 


DATEDSthtsec4th aayeoteMarch ,_ 19735. 
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CHIEF JOE SANGRIS 
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. CHIEF DANIEL SONFRERE CHIEF JOE LOCKHART 
Oh: LEZ 24 4 
Dior fas Ct sis Yo iee: eb 
CHIEF EDWARD SAYIN CHIEF ALEXIS ARROWMAKER WITNESS 
» y 2 
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A‘rareisD AiVeiaT 


I, the said CHEE. Hx Acuna ke, Pecntein the annexed caveat of the 


allegations in the said caveat are true in substance and in fact as I verily 
believe. : 


SWORN before me at Far. Rae... ) 
dn the Northwest Territories, ) 
thiss: -i me ecday, OF nwa L973") 
by thesgsaidy WY Civi we. AMe RES ) 


through the interpretation of ) ‘ y | ae 
Freely MN. in. f....- , the said H SEER APS VAIO ees ak DE 
ce a a AN les cu io eeceoeeecee having | 


been first sworn that he had truly 
distinctly & audibly interpreted the 
contents of this affidavit and said 
annexed caveat to the said 

SI mba are een d ene 5 A and 
that he would truly & faithfully 
interpret to the said UY4 GME. 
 AUVORG.. the Oath about to 
be administered to him. 


A NOTARY PUBLIC IN AND FOR THE 
NORTHWEST TERRITORIES. 


PND AY BE wr rN Ale IE ak 


I, the said CWEEK. ALEWS.. ARR v/EGn the annexed caveat of the 
woe ..eeeee. day of ...¥%1A.AS.U...., 1973 MAKE OATH AND SAY, that the 
- allegations in the said caveat are true in substance and in fact as I verily 
believe. 


Peal ann ey ie i sifan deter Seals i bre oe 
Seed dine ew lA47eethrough the inter- 
pretation of -2 AAs... nitSYFR the 
Saidecs Ai) ae ei ee tGe having been 
first sworn that he had truly distinctly & 
audibly interpreted the contents of this 
affidavit and said annexed caveat to the 
said .ASENS. AA Ree PRG and that he 
would truly & faithfully interpret to the 

. Said) esl Ee Ki See OO ola oe che 
Oath about to be administered to him. 


SUF eI BEE 


Wii. NOTARY PUBLIC IN AND FOR THE 
NORTHWEST TERRITORIES. 


AY Rar te DA AP VE It Tt 
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I, the said Carer, beipes Tuned. in the annexed 
caveateo GRLHCM eee aveo leet) eorcete =, 1933 


MAKE OATH AND SAY, that the allegations in the said caveat are 


true in substance and in fact as I verily believe. 


ene before me_at ) : 
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A-COMMISSIONER FOR OATHS 
IN AND FOR THE NORTHWEST TERRITORIES. 


‘ear Hila 


Abe Re lee have lel 


T, .the) Sala [Gite Suara iSnVeLe. , in the annexed 
caveat of the Be ot Awe Sev carere paves PIA D he eer eae ee oe Re yr’ 
MAKE OATH AND SAY, that the allegations in the said caveat are 


true in substance and in fact as I verily believe. 


SWORN before me at ) 

WR [Sr re in) See 

the Northwest Territories) ellie Gy Saree 
thioe -Pre2e ree tat day) 


Off Sale eee eo) 


its ie a 
CMG siete Ml Wer 
K COMMISSIONER ‘FOR OATHS IN AND 


FOR THE NORTHWEST TERRITORIES. 
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A LESEeteD esa LT 


Teethessala Clie. ROPtiate, (az on in the annexed 
caveat of the Bae. eA eh ee day of CAVE ein isaee ISIS) 
MAKE OATH AND SAY, that the allegations in the said caveat are 


true in substance and in fact as I verily believe. 


od - 


SWORN before me at ) 
Sieletolare G Coates ARNE con 8 O8, 
the Northwest Territories) 
thisw eco eee ee ay) 
Ober GG Coin ees) 


EE. ay! ee ree oy 
ALC MMISSIONER FOR OATHS 
IN AND FOR THE NORTHWEST TERRITORIES. 


DeEsrele DVAGN SLT 


ger ee ae es ae 
I, the said CHIEF VITAL... ROWNET WOUGK.. in the annexed 
wae 
caveat of the ..... Fa EE AVE OLE Ce artistes glo 73 
MAKE OATH AND SAY, that the allegations in the Said caveat are 


true in substance anduinetacteas sp le Verily pelleve. 


SWORN. Loar at ) 


aoe eVerd eid id eicle Sy coer ee) ’ 4 

. the Nowenvest ar Ries eset hin tat lat rd Hate (ee. 
Thisee. eee em ay) 
ae Bi Pmlhneeaae can MWe, 


a vt 
se Mraltt ob thle 
A/COMMISSIONER-FOR OATHS IN AND 
mi ee --FOR THE NORTHWEST TERRITORIES. 


Altres 1D AV Ick 


I, the said Gaver Moen ogc Arias ya the annexed caveat of the 
Sa sege aoe eee tcay#OGM. 1A FOCC Im, S91 97SHEKOONTH ANDY wehae the 
allegations in the said caveat are true in Substance and in fact as I verily 
believe. 


SWORN before me at Ener. RAE... 

in the Northwest Territories, 

CNS 2 ota ay OL Cnet ewer 

Dyathiescalc@ic etal (ce © Te vas ; 
ougn the interpretation of = 

Sire ees oe miine-said.) JO (= ie QO Ga ITA RR VE 

Sees feel an ee (ee Navingn |) 

been first sworn that he had lily a} 

distinctly & audibly interpreted the) 

contents of this affidavit and said ) 


ee ees ees 


annexed caveat to the said ) 
cccede flrs KCN. HART.... and) 
that he would truly « Earthrullvs .) 
enterprere og 1oscaida yc) eee ) 


CPEAYART.. the Oath about to ) 
be administered to him. ) 


CLA 7 5 
wes NOTARY PUBLIC. IN AND FOR THE/ 
- NORTHWEST TERRITORIES. 


Atrer ele Di AsVeletT 
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Teathesssaid = AEF Joe, Saggeis in the annexed caveat of the 
Seaway. day of BOAA. Re. a ececcoes eg 1973 MAKE OATH AND DAL; that the 


allegations in the said caveat are true in substance and in fact as I verily 


oes ace ech, 1S >< ack 
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ECU CUE nIIEE 
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es: nr 


in the Northwest Territories , this 227... 


oof Gee. eed cD... through the inter- 
Pretalloni Ore. yesiietw see G 2 the 
Said. .y Mie. I. Tt4eSHEE, having been 
first sworn that he had Pru VeC isc lnct vig 
audibly interpreted the contents of this 
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a. 
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SGIGG ieee = ee a eee and that he ¢ [ / / 
would truly & faithfully interpret to the fly fH ASRS 8 Karen 
“said bei Ae: i stp a UBC nf oma gee the M4 LU bn (Upc he — 


A NOTARY PUBLIC IN-‘AND FOR THE : 
“NORTHWEST TERRITORIES. , : 


BER e ee leOsAs Vals 1 


I, the said Crice Dpaviw. Hoeesay in the annexed caveat of the 
qe : 
Hrrdinronsety Ge ACAI TA lacks nates SAY, that the 
allegations in the said caveat are true in substance and in fact as I verily 
believe. 


) 
this... 2.4 Tday of WAS 44> ,1973 ) 
by the said (Lwiiw?. HOLES ay: ) 


through the interpretation of ) a 
PealCals se OY out , chersaid ) y/ VAL VE ah (a+ BP YE Se + 
ocab (MV.. Hove TCIME.. having) 


LAU. © J Otore Ss. ie and ) 
that he would truly 4 faithfully ) 
interpret to the said .LANIMR.... ) 
»HLEICESAY. the Oath about to ) a 
be administered to him. ) 


A NOTARY’ PUBLIC IN AND FOR THE 
NORTHWEST TERRITORIES. 


-APFIDAVIT 
I, the said CH (co Mee he AL eee re che tannesed caveat of the 
gt a) 
Cee ee day of re cate 1973 MAKE OATH AND SAY, that the 
allegations in the said caveat are true in substance and in fact as I verily 
believe. 


SWORN before me at Peele ye See om. oa) 
in the Northwest Territories , this 27. ) 
. day.C}. YVAssCit .., 1973 by the said........ ) 
DAVNEK LEME... through the inter- - yA a6 
pretation of ..WT).. 4. TEIN .E.., the ¥6 J OnE Ole 


) 
i ) 
Said. JV. hv. TOI E.... having been ) 
first sworn that he had truly distinctly. -0.) 
audibly interpreted the contents of this ) 
affidavit and said annexed caveat to the ) 
" said ..LOMN65... FG03E0... and that he) 
would truly & faithfully Interpret to thes.) 

(SANG ee lave) tia ee ety) en . the) 
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ALNOTARY PUBLIC IN AND FOR THE , 
KORTHWEST TERRITORIES. : : 


on KA OT 


ye Se a n>: an A 


Tpethnessaia Cover, CAARLIE Baanaay , in the annexed 


: , a : 
Caveat of sthememee cee uewe.e.. day of Cer ere, 1973 
MAKE OATH AND SAY, that the allegations in the said caveat are 


true in substance and in fact as I verily believe. 


SWORN before_.me at ) “ 
4 (ac Oe Sa racaad A Sea in) Bib, ? 
the Northwest Territories) : AG 
this ae ee ene ¢ eee day) O06, 


OL Mees tt err 19078) 


Sotto, A fen Lele, 
A COMMISSIONER FOR OATHS ? 
IN AND FOR THE NORTHWEST TERRITORIES. 


ALFo Feil Do A, Ve Tt 


I, the said CHee..Baweke.. SAKWIE. in the annexed 
a V72 ch 

CaVeGatzOlmt eur eteca ctrerecre cis eee day OL IL CCr ete ee er 973 

MAKE OATH AND@SAY, that thevallegations in the Said caveat “are 


true in substance and in fact as I verily believe. 


SWORN before ,me at ) 7 C 
DGG re aie oan) & fi rel 

the Northwest Territories) Aiea vee et ie, 
thise.peana satin day) / 


Ofer tee e lied te 91973) 


hs LIPO SAD 


ASCOMMASS IONE Ree ORA@ATHS “IN AND 
FOR THE NORTHWEST TERRITORIES. 


Aire releD Aave. 1 


I, the said CHIEF. JEcun em eet CREA iter AGUS] EEE 
of the ee ae Cts spn hea . day of .. JV). A RS.4... , 1973 MAKE OATH 


AND SAY, that the allegations in the said caveat are true in substance and 


in LectrasSel verily oclteves 


RN before me at ) 
SE RigsG meen ates in ) 
the Northwest Territories, ) 
thiss ee acay) 
Ofte (Oc eGe Gietne, 19737) y 
the said affidavit and ) 
annexed caveat having been ) L3 ant[[g a Le 3 
first read over in my pre- ) 


SENCey CGe hems get cs. sae) 
QP IE. EAON RECE who) 
seemed perfectly to under -) 
stand the same & Signed _) 
the same in my presence ) 


ee ELE: Loo 


NOTARY PUBLIC IN AND FOR 
THE NORTHWEST TERRITORIES. 
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Ayre ra le Dean Ve lor i 


Sta 1, the said Cuene ta. ISArOn in the annexed caveat 
dir 
Of tha ween eee Prd ag hee Sd day of ..(~LARSH..., 1973 MAKE OATH 


AND SAY, that the allegations in the said caveat are true in substance and 


in fact as I verily believe. 


SWORN before me at _ ) 
Sa daa Oo: ein) 
the Northwest Territories, ) 
Chi Sg ce ee ee ay) 
Of er er oe 7) 


the said affidavit and ) ? er Re 
annexed caveat having been ) 
first read over in my ) 


) 
) 
who seemed perfectly to  ) 
understand the same and ) 
Signed the same in my _ pre-) 
sence. ) 


TARY 
THE NORTHWEST TERRITORIES. 


Astaire laDeAcvs L°T 


I, the said J CMUEE. Aup.cew. STeUART., in the annexed 
Caveatlotethncmempiret cee eee, davioh myelin (4 Costu, 1973 
MAKE OATH AND SAY, that the allegations in the said caveat are 


true in substance and in fact as I verily believe. 
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I, the said CHEE... KGECOS . (QUAETE ...... in the annexed 

qn. 
Caveateofmtncmerer ie a eee ayeor OF LAR RtL, Aeet eee 1B Ty! 
MAKE OATH AND SAY, that the allegations in the said caveat are 


' true in substance and in fact as I verily believe. 
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of eA (WS Jt eooeoeese O73) 


es A. 
Lad ld of C=, 
A-COMMISSIONER FOR OATHS IN AND 
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IN THE SUPREME COURT OF THE NORTHWEST TERRITORIES 


IN THE MATTER OF an Application 
by Chief Francois Paulette et al 
to lodge a certain Caveat with 
the Registrar of Titles of the 
Land Titles Qprice -LOraticanoruen— 
west Territories, 


REASONS FOR JUDGMENT OF THE HONOURABLE 
MR. JUSTICE W. G. MORROW 


This matter came on before me Re cali, on April Si 
197358aS aBrcesuLe of a reference under Section 2540) of the 
Land Titles Act, R.S.C. 1970, c, L=4, At that time Counsel for 
the Crown in the right of the Federal Government referred to the 
‘matter as being a reference under the above section and aleces 
spect to a purported caveat document presented for registration 
by certain persons representing themselves to be acting on behalf 
of the Indians of this region, The purported caveat was pre- 
sented for registration under Section P52 of the Land Titles Act 
and its obvious object was to protect an interest in an area 
comprising some 400,000 square miles of land located mainly in 
the western portion of the Northwest Territories and based on a 


claim for aboriginal rights. 


Later in this judgment I will discuss the provisions of 
the Land Titles Act, the caveat, and other statutes in detail but 
I feel that a short recital of Che history of tie events which 
have taken place since April 3 should first be set forth because 


of the course the litigation appears to be taking and because of 


PHls 13 EXHIBIT“. 
referred to in the Affidavit of 


: ie Cab DIN aa 
pee Sworn before me this aa 
| dey of kn AD. 19— 


Kat cl WZ 22 


CAL PIV OA ILE PCA LEPLL 
A NOFARYPUBTITC IN AND FOR : 
THE NORTHWEST TERRITORIES 


ata 
what [ consider to be an unwarranted attack by the eet ive 
of the Canadian Government pon the integrity md independence 
of the Supreme Court of the Northwest Territories as the con- 


Stitutional superior court of this territory. 


In this recital it will be seen that after hearing 
argument on such matters as jurisdiction andsthearaght to file 
a caveat against unpatented lands [I chose to reserve judgment 
on these issues and directed that the inquiry as outlined in 
the reference to me under Section 154(1) (b) should be proceeded 
with. I was prompted by several considerations Mocha) considered 


to be important. These Were} 


(a) In arguing the preliminary issues 
referred to above counsel were 
asking me to make certain appli- 
cations of law based on factual 
assumptions not yet clearly before 
me as evidence; 


" (b) It was apparent that the proponents 
supporting the caveat were worried 
aboutethe spossiba laty, of (certain of 
their witnesses, elderly Indians 
who had been present during treaty 
negotiations, dying before their 
testimony could be preserved; 


(c) It was apparent to anyone who lived 
MimeClemLelrutOnles@sUcheasmmyse lt 
tha Cethesettectsot the purported 
Cay Cate sevens unoughs note titedsas 
yet, was having an adverse effect 
psychologically on both the native 
population and on the business 
interests and mining and petroleum 
and gas industries developing their 
Hespectiveranterestsainithas area. 


Ske 
It seemed to me that if the whole 
issue was heard first, and this was 
arranceds OLein July ;eattemMatcers 
could then be adjudicated upon at 
one time, and then in the event of 
an appeal the higher appeal Courts 
would be dealing with one judgment, 
and so avoid a series of procedural 
disputes and interim appeals with 
the period of litigation becoming 
unduly prolonged. 

(d) And finally so long as it was han- 
dled in this fashion I would retain 
SULTiclentsconerou Overs tie: puLported 
caveat to permit me to except urgent 
title problems from the effect of 
the purported caveat by granting 
special orders on application. 


Counsel for the Crown in the right of the Federal Govern- 
ment, however, has, apparently on instructions from his client, the 
Executive Branch of the Government of Canada, launched two pro- 


ceedings in an attempt to attack this Court. 


One is by an appeal to the Appeal Court of the Northwest 
Territories from an interim order which I gave on April 3, 1973, 
This is a perfectly proper step to take. In fact [ am surprised | 
the Crown has been so slow in appealing as an appeal could have 
been made in April and would in the natural course have been heard 


by now. 


The second proceeding, however, is an application comtne 
Federal Court of Canada for a Writ of Prohibition, in an attempt to 
prevent me continuing the present proceedings. To me this represents 
a policy decision by the Government which can only be interpreted as 
an effront to my Court and to me as the judge of that court, By 


virtue of the Judteature Ordinance, O.N.W.T. 1970 (3d) c. 5S the 


Rd om 
court, of which I am the sole appointee, namely the Supreme Court of 
the Northwest Territories its charged with the “administration of the 
laws for the time being in force Withinethe Territories.’ ».0Onecotk 
these laws is the Land Titles Act which will be referred to later. 
The application to the Federal Court, which has EAE Sato in 
¥eltowknife, and which has been timed to be just four days before I 


am to resume my hearings, presents a most unusual constitutional 


problen. 


I find myself in the position today of being subjected not 
to the discipline of the Appeal Court of the Northwest Territories, 
which discipline I respect and am constitutionally bound to adhere 
‘to, but rather to the purported disciplinesand scontrol jtouethis, 1s 
what a Prohibition Writ proposes, of a judge or court of equal rank to 
Me, ssid tne vsame salariessunder thev/yudges Act, R.S.G.1970,) c.J-I 
and appointed under the same section of the British North Aap eobiole Act, 
1867, namely Section 101. To all intents and purposes each of us are 
Federal Judges but whereas [I am charged with the administration of 
laws in force in the Territories he or his court is charged generally 
with cases where relief is claimed against the Crown. Tt should be 
remembered here that the present proceedings were initiated by the 


GOVernmenteandeproughtOletirSceainemy COUrt, 


ieanecentainetiate eth seis sthestirse tine Inetnesnastory 
of Canadian jurisprudence, the first time since Confederation, when 
one superior court judge has been placed under attack by another 
superior court jUdvesOLeecdua les tats 1 Osme tits.) SeSuctmaNDraccnh 
of whatelechoose  stoeca lt constitutional etiquette that I feel I must 


yield to the pressure I feel] being put on me by the Government so as 


a Sa 
to at least give my interim judgment now, rather than later, which 
would have been better practise, I am moved to do this, against my 
normal inclination which would be to not back down, because I feel 

it Samye constitutional edutVatonletethe peapleawithinmy sjunisdaction 
and their Parliament know what is happening and so that they will 


have their judgets side of the sorry story. 


By having the Federal Court appear in Yellowknife 
not only does this Executive Act threaten the very integrity and 
independence of this Court, but by the same token it runs the risk of 
throwing a cloud on the reputa tion of the Federal Court, which is 
manned by respected and able judges, in that the Government by in-~ 
sisting on these proceedings being heard may give the publicethe 
impression that the Federal Court can be made to jump whenever asked 


to by the Federal Government, 


It should be obseryed that the independence of judges was 
first won by the Parliament of Britain in 1/01 by the Act of Settie— 
Men Eee cuGel os William IIT, CrlZwlhis principle of uateguarding 
the independence of the judges and courts has become ingrained in 
the English constitution and through it has become incorporated as 


parteot Canadals.constitution, 


No@trial judges *such *as myselt, has “any right to complain 
if his judgment is contested in the normal way by appeal or appeals, 
THiSVis thesconstitutiondieway, eelesuppOSe. ltascallabe cand Cniactad fi 
a judge of the Federal Court can hear applications for such things 
as Writs of BProhibitionsasainst ime sthen, there as nothing to, prevent 
asigilareapplicat lonepeine Wace atOwMe Lonerelicheagainct sa. Federa | 


Court Judge. This surely must not be the way the jurisprudence in 


mS Aue 

this country is to now develop. It seems to me that if I can be 

entrusted to adjudicate on cases involving the liberty of the sub- 

jects of the Territories permitting me to put them in gaol I should 
s 


be capable of-adjudicating on questions involving their property, un- 


less of course property including land is placed on a higher plane. 


The Federal Government is undoubtedly anxious Ebake PNGEe 
proceedings, having such a substantial property interest in the lands 
involved, and is consequently entitled to a full hearing and a fair 
hearing. But then so do the cayeators, who incidentally as Indians 
are the responsibility of this same Government under Section 91(24) 


of the Brtttsh North America Act. 


A few years ago, Lord Denning, serving as Master of the 


Rolls, one of the highest judicial offices in England stated: 


Cite isethe rolevoLr toe COUrts: cope 
Vigilantwin protectins sticarien tao. 
individuals against the misuses of 
authority." 


¥ would be derelict of my duty if I did not rise to this 
. Challenge. 


For the purpose of brevity I shall hereafter refer to the 
Federal Government or the Crown in the right of Canada as the "Crown", 
the Government of the Northwest Territories as thesleuri coral 


Government'' and the Indians proposing the caveat asmthe: Ucavyeators . 


On April 3 the Crown counsel was not ready to proceed with 
the inquiry so the matter was adjourned, eventually to come up for 
argument on May 15 and 16. Counsel for the caveators requested 


protection for his clients interests, whatever they may De ease 


condition of the adjournment, 


26a 
The condition was as follows: 

3) THAT as from the hour of ten o'clock in 
thestorencon, April 3, 1973, the Registrar. 

is restrained from accepting for regis- 
tration Or gtilingadany, instiumentewith respecte 
to the land purported to be affected by the 
caveat herein unless the person presenting 
such instrument for registration or filing 
executes a covenant consenting to and pre-~ 


serving whatever priority such caveat may 
have over such instrument." 


Between April 3 and May 15 three municipalities and one 
individual applied for relief from the above condition and in each 
case after hearing evidence the condition was removed, in three cases 
upon deposit of money in court in tren of damages should the caveat 


be found to be registerable. 


At the hearing on May 15 and 16 several legal arguments © 
were propounded by counsel for both the caveators and the Crown. 
Counsel for the Territorial Government although present took no 
active part in the argument, I shall now list these arguments and 


then proceed to discuss each one in detail, 


I POSITION OF THE CAVEATORS 


leepADOVIe inet ehtoeiseanginterestelnelands 
for which a caveat may be lodged. 


2. The caveators have a clear basis in law 
FOLsADOMI etic Leta eC S 


3. The sole question in respect of the caveat 
is whether there has been a surrender of 
aboriginal rights and if so to what extent. 


4. The burden of proof is on the Crown to show 
otherwise. 


S. The caveat should be registered until these 
issues are resolved, 


II POSITION OF THE CROWN 


-1. This Court has no jurisdiction to enter into 


yh 


the merits where the Crown is affected: 


(a). thesetiecelot stheuiand tp .eseActels 
that this Court should order the 
caveat to be filed and then this Court 
LSet urnerus. 

(b) If the Land Titles Act does contemplate 
that the merits of the claim by the 
caveators should be gone into then it 
should be resolved in the Federal Court 
of Canada, 

(c) The caveators would require a fiat to sue 
for their, wights sin the,Ssupreme Cournt.of 
the Northwest Territories. 

Ze Ihe Land ittles Ace has no application to lands 
for which no certificate of title has been issued 


or where no application to register under the Act 
has been made. 


The present judgment is restricted to the arguments put 
forth by the Crown, the remaining issues having been left for the 


continued hearing. 
Telit SCOUT eHoSsNOmiUrisCactLOone tOsenlemeinto 
the ments. wiere stheaGrown 1smatseatedun 
(a) The effect of the Land Titles Act is that 


tLoVSeGOULUESLOULGmOrUudere ties caveae torpe 
fuled tand'tthenithis Court as *finetus. 


PnescaVeatsaocumonte1S in thesnormal Caveat) form, is 
entit leds caveat sand 1s saddressedy to theskegistrar, Landalictics 
Oftice: Ye tion ciices Northwest Territories. It begins: “Take 
Notice that we Chief Francois Paulette (Fort Smith) ,** and then 
Follows: aes trotetattceen additional names, all Chiefs of their 
respective communities located varioysly throughout the area 
proposed to be covered by the’ caveat, including Snowdrift to 


the east, Aklavik to the north and Fort Liard to the west. The 


arc ae 

caveat then continues by describing them as “residents of the 
Northwest Territories claiming an interest on behalf of our- 
selves and as representatives of all the Indian people and 

Indian bands of the Northwest Territories by virtue of Aboriginal 
RightsinsallelanceinsthatetracceOl=lanceinetic Northwest Terri- 
tories within the limits of the land described in Treaties 8 and 
11 of 1899 and 1921, respectively, with adhesions of 1900 and 
1922, between Her Most Gracious Majesty Queen Victoria and His 
Most Gracious Majesty King George V, respectively, and the Indian 
inhabitants of the land described in the said Treaties ..."™ Next 
follows a description of the land encompassed in the claim for 
‘caveat but with all lands for which ermtaficates of tiabiodlcs alae! 

Fee Simple have been issued excepted, [It will be seen at the 
outset that no attempt is made to attach land to which title has 
already issued. The document thenscloses with the phrase; 
"Forbid the registration of any ‘transfer affecting such land or 
the granting of a certificate of title thereto except subject to 
the claim set forth.'t Finally appear the signatures of each 
Indian followed by a map showing the area claimed, and affidavits 


of execution. 


Upon presentation of the above document to him for 
registration, the Registrar, apparently acting upon the advice 
from Ottawa, submitted the matter to me on April 3, 1975 as a 
Reference under Section 154(1) of the Land Titles Act. The 


reference which is short should be quoted in full: 
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te: REFERENCE BY REGISTRAR TO THE JUDGE 


Yellowknife, Northwest 
Térritories es 
STasADIri1, 81975 


In the matter of the registration of 
a Caveatiby Chief Francors Paulett et al 
to forbid the registration of any transfer 
affecting certain lands in the Northwest 
Territories. 


The Registrar under the provisions of 
the Land Titles Act, subsection 154(1) 
hereby refers the following matter to the 
Judge, to wit: 


A question has arisen as to the legal 
Validity, and the extent rignt and interest 
of the persons making application, to for- 
Didmthesrervistration Oreanys cranster. and 
Whether the Registrar has a duty conferred 
or imposed upon him, by the Land Titles 
Act, to lodge such a document, and enter 
same in the day book, 


The parties interested, so far as the 
Registrar knows or has been informed are: 


Crmoclhatds oUC CON, bos coal. 
Yellowknife, N.W.T.” 


The Commissioner of the Northwest 
Territories 


Her Majesty the Queen in the Right 
of Canada 


 GOrdOnen mUdltuca. 
Registrar 


Section 154(1) is as follows: 
M154. lj inesrercistraremay. 


(a) whenever a question arises with regard 
COMCOCEpeEr_OTmancesOl anyeducy = Ometie 
exercisenofeany functionsbytthissActe 
conferred or imposed upon him; 


-- JO - 


"(b) whenever in the exercie’ of any 
duty of a registrar, a question 
arises as to the true construction 
or legal validity or effect of any 
instrument, or as to the persons 
Entitleus or as to une extent oT 
nature of the estate, right or 
interest, power or authority of 
any person or class of persons; 


(c) whenever a question arises as - 
to the mode in which any entry or 
memorandum ought to be made in the 
day- book, or register, or upon 
anya certiticate ofjtitilefor dupli- 
cate thereof; and 


(d) whenever a question arises as 

to) any, doubtful om uncertain right 
or interest stated, or claimed to 

be dealt with by a registrar; 


refer the question in Form AA to 
the judge. . 


(2) The judge may, when a question 
mentioned in subsection (1) is rex 
ferred to him, allow any of the 
Parties! interested) 10 appearabe-— 
fore him and summon any other of 
such persons to appear and show 
cause in relation thereto either 
personally or by counsel, attorney- 
at-law, or advocate. 


(3) The judge, having regard to the 
persons appearing before hin, 

whether surmsoned or not, shall de- 
cide the question or direct any 
proceedings to be instituted for 
thatepurpose,;eand=directathempar— 
ticular form of entry or memorandum 
to be made as under the circum- 
stances appears to be just. R.S. 

Come lOzeS loa 


As I understand the argument put forth by Counsel for 


the Crown under this heading, the basis for filing a caveat is 


~ ll + 
founded in Section 132 of the Land Trtles Act and by virtue of 
Section 134 the Registrar is under the mandatory duty to file 
the document. That because he did not file it here then I 
should direct him to now file it, without any questions as to 
its validity being asked as it were, These two sections are 


quotea below: 


S132. Aly sperson claaming tobe 
interested in any land under any 
will, settlement or trust deed, 
or under any instrument of trans-~ 
fer or transmission, or under an 
execution where the execution 
creditor seeksoto aitect Jand in > 
which the execution debtor is 
interested beneficially but the 
title to which is registered in 
the name of some other person, 
or otherwise, may lodge a caveat 
With the registrar to the effect 
that no registration of any trans~ 
fer or other instrument affecting 
the said land shall be made, and 
that nos certifacate@oimtitile 
therefor shall be granted, until 
such caveat has been withdrawn or 
has lapsed as hereinafter provided, 
unless such instrument or certifi-~ 
cate of title is expressed to be 
SUDNeC Le COM NeeC lagi OL the 
caveator as stated in such caveat. 
ROC eLLOL eS Girl oe 


154.7(1) Upon the receipt ora 
caveat, the registrar shall enter 
the caveat in the day-book, and 
shall make a memorandum thereof 
Upon thescerliticat esoretiticeot 
the land affected by such caveat 
and shall forthwith send a notice 
of the caveat through the post 
office or otherwise to the person 
against whose title the caveat 
has been lodged, 


gt Em 


at (2) ine thercase 0L a caveat pe- 
fore registration of a title under 
this "Act™thes@revistrar shalt on 
Tecelpe  thereot enter the caveat 
inethesday-bDookn Res aiGemlO? -tsugel 54! 


It is further Suggested here that once the caveat is 
registered any person claiming the land affected by the caveat, 
in this case it would more than likely be the Crown but it could 
be any corporation or individual holding the land under lease or 
agreenients might then “call upon the cayeator to attend before a 


judge to show cause why the caveat should not be withdrawn;" all 


as set forth in Section 136 which states: . 


“136, The owner or other person claiming 
such land may, by summons, call upon 
the caveator to attend before a judge 
to show cause why the caveat should 
not be withdrawn; and the judge may, 
upon proof that such last-mentioned 
person has been summoned, and upon 
such evidence as the judge requires, 
make such order in the premises as to 
Chess sic) 00 e soem said ts ao mR CL ae Or 
S56 e 


Tt agree with counsel for the Crown that the Registrar 
could have followed the above procedure and registered the caveat 
which of course would have had immediate and direct effect on 


the entire area claimed. 


Bye Section 54.())\(b) -squoted faboue, SthemRecistrarw may, 
refer any question to the judge whenever "a question arises as 


to the trucsconstructi0ns0telesalevalidity sonserseat: of canny 
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instrument, or as to the persons entitled, or as to the extent 


or nature of the estate right or interest," 


It seems clear to me, therefore, that the Registrar had 
full authority to do what he did in bringing forward the reference. 
Indeed, when one considers counsel's argument here, it must have 
been equally clear to the Registrar that he could file and let 
the Crown proceed to challenge the filing as provided by Section 
: 136. This would have put the matter right back before the Court 
just as it is now but with the caveat actually filed and aiLtecc— 
IN Geld tL ost would also be equally clear that this was not an 
.ordinary caveat in any sense of the word, Surely this is exactly 
the type of situation that Parliament must have had in mind when 
it enacted Section 154 and the Registrar showed the common sense 


one would expect of him in so making the reference, 


Again it is equally clear to me that I could now direct 
the caveat to be registered with the same effect that in a few 


days the matter would be back again, 


I cannot agree with counsel that the caveat should be 
directed to be filed without first deciding the question or. aia 


questions raised in the Reference, 


It was next submitted that if the issues were to be 
settled then they should be settled by reference to the Supreme 
Court not in chambers or not by a person sitting as a persona 
designata as counsel implied I might be though he did not take 


‘a firm stand here. His argument was that as a condition precedent 


the caveat must be filed, there must be a notice to take action, 


A gilh 

and then it goes to the Supreme Court as a triable issue, He 
placed reliance on Re Gaar Seott Co. and Giguere (1909-10) 12 
W.L.R. 245 which decided that on the language of the Land Titles 
Acti as it was. then worded, while giving the Judge a very wide 
discretion didg@noticonter upon him the powers of the Supreme 
Court to decide upon legal or equitable rights between the 
parties. The Court here appears to be discussing language 
similar to thatv£ound finesecti on 99(5) of The Land Tfttles Act, 


1894.5 C 25 e  thismlanguages is: 


7 tt The owner or other person claiming 
the land may, by ‘summons, call upon 
the caveator to attend petore 4a judge 
to show cause why the caveat should 
not be withdrawn; and the said judge 
may, upon proot thatisuch ast 
mentioned person has been summoned, 
andsupons suchwevidencesasstnicewiiage 
requires, make ysuch order vin the 
premises, ol tne? ex eparre OY sOlner— 
Wise, aS to the Said judge seems fit.’ 


Pte S.Interestingeto now look AteOCCCLON o480c ate 
present Act. By subsection (2) the judge may allow any of the 
interested parties to appear, may of his own volition summon any 
other persons to appear and show cause, and then by subsection (3) 
When the persons are before hinghes shal tedecide. thesouesci0neor 
direct any, proceedings sto. be instituted) tor that purpose. 

Unlike the language discussed in the case cited aboye the present 
language siseperempcory sand cequiresethe judge to decide the 
questionsoredarectmprocecdingssasmnceS( a) 1 Secel? Uae Cil mn ceuia t 


Chiswisewiateleamercduircd: to, cosundetatna Sesec Clonedaide) Casts 


aT Sie 
exactly what I have done to date. I quote from page 2 of the notes 


of the proceedings before me on May 16th, 


CeeeACCOLGING ly elsd0snOtepLropose. co oe ee 
make any ruling or adjudication at 
Chase polit wee Sem roccecdn meas mtu 
be continued now, and I propose re- 
serving on all points raised today 
until the participants have intro-~ 

duced by way of evidence or argument 

| their respective positions in 
Tespect to the full issues as set 
forth and suggested by the Regis- 
trar'’s* reference to me, namely, and 
Tequote, = thesiecalevalidityeand 
extent," Tight and-interest, vot the 

persons making application," 

' This continuation of a hearing 

by me is of course without prejudice 


to any of the participants, I am 
-YTeserving on all points aceordingly." 


I fail to see how the issue could be made any clearer: 
and my direction is in my opinion exactly within the purport of 


the above section, 


Counsel for the Crown conceded that a claim as set 
forth in the caveat, namely, a clain of aboriginal jens ys se 
a clain for an interest in land or title and referred to the 
recent unreported decision of Frank Calder et.al v. Attorney 


General of British Columbia. 


The following cases haye been examined carefully 
under this heading: In re the Land Titles Act 1894, (1898-1901) 
LVelern eb hele meh cCmbaDULeCLeanderoT bedi 5 je Oss hemeco ls 
Re Riddock (1907) 6 W.L.R. 3603 Tavender v. Edwards (1908) 
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8 W.LR. 308; and The Canadtan Torrens System, Thom, 1st Ed, 
and have all been very helpful in illustrating what the practise 
has been over the years and how the court has not hesitated to 


POmiLntOmeneemen itor 


(b) If the Land Ttttes Act does contem~ 
plate that the merits of the claim 
by the caveators should be gone 
into then it should be resolved 
in the Federal Court of Canada, 


As I understand it the position of eats Crown is that 
the Crown holds some form of title in the lands purporting to 
be covered by the proposed caveat SO the caveat is against Crown 
.lands and against the Queen. [ should observe here thatetnemeage 
that I have no evidence of anything before me other than a proposed 
cayeat, which.of course as already mentioned, was one of the reasons 


prompting me to take the course in these proceedings that I ‘took, 


For ihe purpose of this argument, however, I will ap-< 
proach the problem on Pies Udsisetldtelleey nea celepal of the 
area we are concerned with is claimed to be Crown lands by 
either the Crown in the right of Canada or by the Territorial 


Government. 


Counsel next argues that the common law of England as 
of JULY el, elo, emopp lies iia thesNOVihwest.lerriutoules  avorinuear 
PEPPLLOrLes si Ct neo Unmlo7 UC Noe 2 Seo Gl mands tierTe. Oreman. 
DLLCsmcOeclONim onc s emma tea common law the Crown could only be 


SUCUEDYEReCLIUULONBO CMI cu mmlicumadea Yel enencemt OmLICereaSOlingms ct 


=] an 
forth in three cases: Esquimalt and Nanaimo Ratlway Co. v. 
Wilson 1920 A.C. 358; Dyson v, Attorney General 1911 1 K.B. 
410; and Attorney General for Onta rto v. MeLean Gold Mines, 
Ltd., 1927 A.C. 185, Reference was made as well to the Calder 


Case referred to above, 


From this position counsel next argues that the common 


| ae 
- law has not been changed and that under Section 16 of the Inter- 


1 


pretation Act, R.S.C. 1970, c, Is23 no enactment affects Her 
Majesty or her rights "except only as therein mentioned or 


referred to," 


At this point the Crown's position is that if the 
merits are to be considered Chea. would in substance be hear- 
ing a claim against Her Majesty. It is here that reliance is 
placed by counsel on the proyisions of the Federal Court Act, 
Se Gemel oy U7 1 emcee ad particularly on sections 17(1) and 
48(1). 


In opposition to this counsel for the caveators argue 
that the Land Titles Act is the governing statute and its language 
provides the exception referred to both in Section TOsOLethe 
Interpretation Act and Section 17(1) of the Federal Court Act. 
Counsel here also argues that the claim put forward by the 
caveators refers to lands arising out of the transference 
the territories from the Governor and Company of Adventurers of 


England trading into Hudson's Bay to Canada pursuant to Imperial 


lS 
Order in Council dated 23 June 1870 and that by virtue of 
Schedule "A" to that Order the "claims of the Indian tribes to 
compensation required for purposes of settlement will be con-~ 
sidered and settled in conformity with the equitable principles 
which have uniformly governed the British Crown in its dealings 
with the aborigines,'' and that this comes Within the exception 
to the general rule with respect to having to proceed by Petition 


of Right. 


It is important to reyiew the history of the legis~ 
lation which has governed both land and the courts down through 
pChesycagrseinethe Northwest Territories, It should of course be 
observed at the start here that in its original form the North- 
West Territories included much more of Canada than it now does, 
for example the Yukon, Alberta, Saskatchewan, and northern 


portions of Manitoba, Ontario and Quebec, 


On June 2, 1886 The Terrttortes Real Property Act, c. 26 
Was assented to. This statute became effective January. 1, 1887 
and its preamble sets forth, was to "give certainty to the title 
to estates in land in the Territories" and also to render dealings 
in land "more simple and less expensive," The expression het yl 
tories" included the then District of Keewatin as well as “all 
other Territories of Canada"* (s, 3). In the same section "Court" 
is defined to mean and include “any court authorized to ad~ 


judicate in the Territories in civil matters in which the title 


~e 1 Ome 

to real estate is in question," and “Court of Appeal" meant and 
“included the Court of Appeal herein constituted,"* Also "The 
expression 'Judge’ means and includes any official authorized 

in the Territories to adjudicate in civil matters in which the 
title to real estate is in question," Throughout this statute 
many 1references are made to courte or "“judget without any further 
qualification. Section 138 is interesting in that it provides 

for appeals from the judgment of the court or judge to a Court 

of Appeal made up of the “several stipendiary magistrates sitting 


together) 


a 


At the time the aboye statute came in to force legally 
trained magistrates had been proyided for by the North-West 
Terrzitorves Acy, 1880, C, 25, 5, /4 and had civil jurisdiction 
in more important cases, In 1886 the same year as the above land 
statute by "An Act further to amend the law respecting the North- 
west Territories, 1886 (Can), c. 25 a Supreme Court was set up 
for the first time and its first members were the stipendiary 
magistrates of the Territories with "the powers and authorities 
as by the law of England are incident to a superior court of 
Civi Nandecrimingisjurisdiction =e aSeOL el Stheduly 1870," 

By section 30 the powers: formerly exercised by stipendiary 
Magistrates were vested in them as the new judges. This remained 
the court system until 1905 when the emergence of Alberta and 


Saskatchewan left the remainder of the territories back with the 


old system of stipendiary magistrates: Northwest Territortes Act, 


Ras (C.pel 00.0ne.ce iOc,en oce ala patticular sections s5)Z2 and 33; 


For a complete legislative history of the Courts of 
the Northwest Territories see my judgment in Royal Bank of 
Canada Devscoce er ain. ISJIA4OW.WA Rema oIe commencing atipage 


496. 


The LOnNGet et Les ACT y= Can 1504, Geico Nas passed sco 
consolidate and amend the Acts respecting land in the Territories. 
In the definition section (2iii\"Judge ‘:means)an official, authorized 
in the Territories to adjudicate in ciyil matters in which the 
‘title to real estate TSN du esPiony Y ielhi sestatutercamr eset Orward 
pretty much the same sections relating to the powers and functions 


oftthetjudgéwas rare; found in ythe preyious statute. 


inthe land chl es Acres Rea aGeelo0G, acemel! (Wy coumOie = 
now enlarged by the addition of the phrase "“tand includes in the 
Northwest Territories any stipendiary magistrate appointed by the 
Governor in Council under authority of the Northwest Territories 
Act eeoere (20) She sudgeuanenainseunchanged.) slike above change 
was undoubtedly dictated by the changes in the constitution of 


the courts of the Northwest Territories mentioned above. 


The above terminology was carried forward in the 1927 
Revisionsctre _1st andethnesl J 52a, eyvyisiongecsel Ge, eurinal lyathe 


present statute is back using the terminology found as far back 
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as 1886, The reference to stipendiary magistrate having been 
dropped undoubtedly as a result of the establishment of the 
new Territorial Court of the Northwest Territories: Northwest 
LeMnLCONTeSeACt wah. Ces 15 AGC 551m Sem 20 mBy “section 25 (1) 
of this Act the new Court is given civil and criminal juris- 
dicticn throughout the territories and by subsection C2 taut 
was given and permitted to “exercise in civil Gases all the 
powers, duties and functions that were, immediately prior to 
tt 


the commencement of this Act, vested in stipendiary magistrates .,. 


The Territorial Court was continued in the Judteature . 


Ordtnance, O.N.W.T, 1970 (3rd) @cees sess e5 whenethe administration 
of justice except for certain reseryations Tespectingethe position 
and functions of the Attorney Geieret was transferred to the 
Territorial Government: An Act to Amend the Yukon ACt atic: 


Northwest Terrttortes Act, and the Territortal Lands Act, Can. 


1969-70, c. 69. 


During the above long development of the law relating 
to land titles and courts in respect to the Northwest Territories 
the powers of the Exchequer Court of Canada (the precourser to 
the present Federal Court of Canada) were consistently set forth 
in language similar to Section 17 of the Exchequer Court Act, 
R.S.C, 1970, c. E-11 which was to the effect that it had exclu- 
Sive original JuUcasdicCtiong tingaliecascsmingwiiche thesland goods 


or money of the subject are in the possession of the Crown." 


a? Dax 
The above outline sets forth the position as it stood 
generally from the time when Canada acquired what became known 
as the Northwest Territories up to the present date, except that 
by recently enacting the Federal Court Act the jurisdiction 
formerly exercised by the Exchequer Court was in effect assumed 


by the new Court. Section 17 which is quoted below: 


tt JURISDICTION: OF TRIAL DIVISION 


Vee ee hee le lale Diy is iovepaS aor. 1a 1. 
fUriscd ct iOn ines iecdsesuWioteslelic. 
is claimed against the Crown and, 
except where otherwise provided, the 
Trial Division has exclusive original 
TULSA LCC1One ined biesUCiipCase sy) 


Gy OWithouc estrictings thougeucr — 
alityeon subSeCLiIONel | iy othe aizial 
Division has exclusive original juris~ 
diction, except where otherwise provided, 
in all cases in which the land, goods 
or money of any person are in the 
possession of the Crown or in which 
ther claim arises OU O01 a Ccontrace 
entered.into by or on behalf of the 
Crown, and in all cases in which there 
issaeclaimsavainst) the Crown tor ins 
JUTLOUSead tection. 


(3) The Trial Division has exclusive 
Orioinale jurisdictions COM eal sanamdcs z 
termine the following matters: 


(a) the amount to be paid where 
the Crown and any person have 
agreed in writing that the Crown 
or that person shall pay an amount 
to be determined by 
(3 buthesFederaleCourt; 
(7D) Bthesl vialiDayisi on smor 


(ids) BtheskxchequertGourtvos Canada, 


ay 


ey (b) any question of law, fact, or 

mixed law and fact that the Crown 
and any person have agreed in 
writing shall be determined by 


(i) the Federal Court, 
(ii jathes!rialeDivyision, por 


(iii) the Exchequer Court of Canada; 
and 


(c) proceedings to determine disputes © 

oe where the Crown is or may be under an 
obligation, in respect of which there 
are or may be conflicting claims, 


(4) The Trial Division has concurrent 
J original jurisdiction : 


(a) in proceedings of a civil nature 
in which the Crown or the Attorney 
General of Canada claims relief; 

and . 


(b) in proceedings in which relief 
is sought against any person for 
anything done or omitted to be 
done in the performance of his 
duthessas scan OLLicem Oreseryvant 
ofthe Grown, 


(5) The Trial Division has exclusive 
original jurisdiction to hear and deter- 
mine every application for a writ of 
habeus corpus ad subjuetendum, writ of 
certtorart, writ of prohibition or writ 
of mandamus, in relation to any member 
of the Canadian Forces serving outside 


Canada, tt 


Tt will) bessecen that throughout this whole period while 
the Parliament of Canada on the one hand protected the Crown's 
privilege with respect to cases jnyolving “land, goods or money 
of the subject ... in the possession of the GOW sd bert mete 


same time consistently maintained under the Land Titles Act Blake 
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power of the court, or judge in the territories in respect to 
ques tions which might require interpretation. This may have been 
prompted by the same wish to “render dealings with land more 
simple and less expensive" as was set forth in the preamble to 
the first statute of 1886 or it may have been out of regard to 
the reasonableness of having whichever court was functioning in 
the territories, readily available, and with first hand experience 
with the land system. It is to be remembered that in Lismcace 
the Land Titles Act is a Federal not a provincial Or Perricoriar 


statute and so stands equally with other Federal legislation. 


Section 16 of the Interpretation Act, R.S.C. 1970, 


c. [-23 states: 


tNo enactment is binding on Her Majesty 
or affects Her Majesty or Her Majesty's 
rights or prerogatives in any Manner, 
exceptsoniy as Eherein veLcrreds lo. © 


I cannot read this parallel series of legislation without 
coneluding that the Land Titles Act and its provisions referring 
to "court" and "“judge't is to be read as an exception and is to. 


be used as separate and distinct, 


EHTS exception andathe jurusdiction given the ‘court’ 
and ‘judge't must however be regarded as Iimtutedmi NeSCODG. mm na t 
is the power cannot be extended beyond the specific wording of. 
the relevant sections in the Land Titles Act. With respect to 
the present case it is my opinion that while [I should decide the 


question before me I must go no further than to ascertain what 
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the aboriginal rights that are being claimed are and whether 
they may form the basis upon which a caveat may be filed and 
included here of course would be the effect of the June 23, 


1879 Order in Council if any. 


Once this is ascertained then my function would be 


over. If the-decision should be unfavourable to the caveators 


then'that is the end of it.. If the decision should be favour- 


‘ 


able then the caveat would be filed as a good and proper caveat. 


, What profit the cayeators may gain, how they recover 
their aboriginal rights, how they obtain the compensation they 
omayeberenticledstositsentitied at alineais alt of Course inetiie 
nature of a claim against the Crown and should presumably be 


prosecuted in the Federal Court. 


I see the position here as no different to a reference 
with respect to a mortgage document which may or may not be in 
proper form or truly a mortgage. TiisecOUnmteOnere: orencemcal 
decide the issues of form, whether it is truly a mortgage and 
whether registerable, but the enforcement of rights under the 


terms of the mortgage is left to another court. 


I am further reassured in the position which I have 
taken here 5 the Rare Of SoeClLiLOneliC4). (CD) eOlethic Federal 
Court Act, set forth above, wherein there appears to be clear 
recognition of parallel or dual jurisdiction in respect to pro- 


ceedings which may concern servants of the Crown as surely the 


Registrar under the Land Titles Act must be. 


(c) The cayeators would require a 
fiat toesucerOnetnelreriencs 
in™the* Supreme Court-of the 
Northwest Territories. 


In my opinion the cayeators are not suing the Crown 
or anybody in the present proceedings. My remarks under (b) 
above cover this point as well. 
1 
Jam LheslLandelttlespAcesnasenOsapp.Lication 
COMlandseLOrewn el nowcentiL cate OL 
titleshaspbecn assuecdsorywheresnosap- 


: lication to register under the act 
Eee been made. 


It is submitted on behalf of the Crown under this head- 
ing that the Land Titles Act cannot have any application to lands 
forenhich ne1chereascertiticateeor Patleehas=rssuca™nor alreap- 


Dileationetomhaye Nas tatlesregistercadwhas=been nade. @See54(i}- 


Inathispeonnectz0ne te seanvuccethatlci tle) dnhetver NO gene 
west Territories vis a vis the Land Titles Act must be one of 
COGeCCm—LY leo. 


(a) Crown grants prior to 1887 for which 
norapplicationesLonredis ter sas yet 
been made; . 


(b)™Gand™ to™which Crowns granst@have been 
issued and where application has been 
MAadewunder -oeCl10Nn 5401) -and =a certi- 
facte OL title has already assued: 


(c) Ungranted Crown lands for which no 
certificate of title has issued, 


ye 

Before the conclusion of argument as a result of a query 
from me Crown counsel conceded that there was a fourth possible 
type of title, namely a transfer or notification in respect of 
territorial lands. In this instance Sections 3 and 5 of the 
Terrttortal Lands Act, R.S.C. 1970, c. T-6 should be read. By 
Section 5(3) the issue of a notification has the same effect as 


a grant of land made by letters patent under the Great Seal, 


ae Before examining the argument under this heading [I 
should observe that again [I find myself being asked to make a 
ruling in favour of the Crown without any evidence before me as 
to whether any grants may be outstanding, whether any applications 
have been submitted, or whether any ‘notifications under the 
Territorial Lands Act are pres ently pending. Crown counsel con- 
cedes that to the extent that there may be some of these instru- 
ments outstanding that they would be subject to the proposed caveat. 
I can take notice from the four applications already made to me 
to except certain lands from the effect of my order of (uakewisl 47 
as mentioned above, that there are or have been at least four such 


NOCiLI cat ons. It seems to me that further evidence would be 


desirable here. 


While I have been prompted by the course of events to 
give my reasons now with respect to jurisdiction I do not think 


I should go further until I have the evidence. 


a2 84% 
To sum up my conclusions in these proceedings to date 


I have determined and directed; 


miter thateltewouldmsbesnloncmcomritemcie 
Caveat Without first, decidingthe 
. question or questions raised in 
the Reference, 


Zeeminatetocmt sslesOrmissucomlymciic 
provistons of the Land Titles Act 
aré required to be tried by me in 
MYmDLesenc Capacity. 


Sm Thatenpinemyepresent capacity, it 15 

- IT, and not the Federal Court, that 

‘has jurisdiction to try the issue 

; OF issues but that I am not to go 
any -Lucther than tovascertain the 
nature of the aboriginal rights : es 
claimed and the rights claimed 
under the Order in Council and 
whether they may form the basis 

PUpOh wWoicieaucaVcatacdnave lied. 


4. That depending on what evidence 
may come before me, I should decide 
whether a caveat may be filed to 
protect whatever may be found to 
be the above clain, . 


5. That if the caveat should be filed, 
how the caveators realize on it or 
enforce it to the extent of obtain- 
ing compensation is properly a 
claim against the Crown and should 
be brought in the form of proceedings 
in the Federal Court, 


6. That my judgment remain reserved in 


respect to the remaining points of 
argument, ; 


Accordingly as counsel have already been advised 


these proceedings on the issue set forth in the Reference shall 


7 One 
be proceeded with at Yellowknife at 10,00 a.m. on Monday July 


Oem o758 


W. G. Morrow 


Yeliowknife, N.W.T. 
June 14, 1973. 
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IN THE FEDERAL COURT OF CANADA 
TRIAL DIVISION 


IN THE MATTER OF the Land Titles Act, 
Revised Statutes of Canada, 1970, 
Chapter L-4, and a Caveat dated March 
24, 1973 lodged with the Registrar of 
Land Titles for the Northwest Territories 
by Chief Francois Paulette et al, and 

IN THE MATTER OF a Reference dated April 
3, 1973 by the Registrar to the judge of 
certain questions relating to the said 
Caveat, pursuant to section 154 of the 
Land Titles Act. 


eid Set aS al Sa 
ATTORNEY GENERAL OF CANADA, 
Applicant, 


- and - 


THE HONOURABLE WILLIAM GEORGE MORROW, 
acting as the judge pursuant to section 
154 of the Land Titles Act, Revised 
Statutes of Canada, 19/0, Chapter L-4, 


Respondent. 


BRIEF ON WRIT PROCEEDINGS IN FEDERAL COURT 
Re: FRANCOIS PAULETTE, et al 


SUMMARY : 

The Federal Court is without jurisdiction to hear an application 
for Writ of Prohibition on the grounds that: 

The Supreme Court of the Northwest Territories in hearing 

ad references underss 5154. 0fithe Landis tles-Act,-R-S.G. 

1970, is not subject to review by the Federal Court of 

Canada, since the Land Titles Act is not a "Law of 

Canada" within the meanina of S 101 of the British North 


America Act, R.S.C., 1970, Appendices. 


ARGUMENT : 
The Federal Court of Canada is set up under S$ 101 of the 
BENZAaeACe: 
"101. The Parliament of Canada may, notwithstanding anything 
in this Act, from Time to Time provide for the Constitution, 
Maintenance, and Organization of a General Court of Appeal 
for Canada, and for the Establishment of any additional Courts 
for the better Administration of the Laws of Canada." 
The formation of the Federal Court under the Federal Court Act, 
S.C. 1970, C.1 is so acknowledged: 
"2. The court of law, equity and admiralty in and for Canada 
now existing under the name of the Exchequer Court of Canada 
is hereby continued under the name of the Federal Court of 
Canada as an additional court for the better administration 
of the laws of Canada and shall continue to be a superior 
court of record having civil and criminal jurisdiction. 


"2 (j) "laws of Canada" has the same meaning as those words 
have in section 101 of the British North America Act, 1867 ;" 


The question of what is covered by "laws of Canada" is unsettled: 
The Law of the Canadian Constitution by Clement, 3rd edition, page 529. 
Clearly: 
1. The Federal Court has no jurisdiction to review decisions 
of provincial courts acting pursuant to Provincial Land 
Titles legislation. 
2. Nor would the Federal Court have jurisdiction to review 
in the Northwest Territories if Land Titles were covered 
by an ordinance of the Territorial Council: See Re 
Fortier Arctic Ltd. and Liquor Control Board of the 
Northwest Territories (1967) 21 D.L.R. (3d) 619. 
Can the Federal Court then have jurisdiction to review merely 


because the Land Titles Act is legislation of Parliament? 


NATURE OF THE LAND TITLES ACT: 

The Land Titles Act, R.S.C. 1970, applies only to the 
"Territories" which means the Northwest Territories and the Yukon 
Territory: S 2, ibid. It is a matter otherwise under the jurisdiction 


of the provinces under S 92 of the B.N.A. Act, 1867. 


UNIQUENESS OF THE NORTHWEST TERRITORIES 
By Section 146 of the B.N.A. Act, 1876, admission of the 
Northwest Territories and Rupert's Land into Canada was provided for 


"On Address from the Houses of Parliament of Canada to 

admit Rupert's Land and the North-Western Territory, or 
either of them, into the Union, on such terms and conditions 
in each case as are in the Addresses expressed and as the 
Queen thinks fit to approve, subject to the provisions of 
tnesAct.. 


On June 23, 1870, Imperial Order in Council No. 9, effective 
July 15, 1870, was passed. 


" ,..(The) Northwestern Territory shall be admitted into 
and become part of the Dominion of Canada upon the terms 
and conditions set forth in the first hereinbefore 
recited Address..." R.S.C. 1970, Appendices at page 260. 


The Address was Schedule A, annexed, and read in part: 


"That the welfare of a sparse and widely-scattered 
population of British subjects of European origin, 
already inhabiting these remote and unorganized 
territories, would be materially enhanced by the 
formation therein of political institutions bearing 
analogy, as far as circumstances will admit, to 
those which exist in the several provinces of this 
Dominion." 


By the B.N.A. Act of 1871, R.S.C., 1970, Appendices, the 
jurisdiction of Parliament was created in respect of the Territories: 


"S 4. The Parliament of Canada may from time to time 
make provision for the administration, peace, order, 
and good government of any territory not for the time 
being included in any Province." 


Whe 
By S 2, Parliament was given jurisdiction to carve provinces 


out of the Territories. 


The Northwest Territories Act, R.S.C. 1970, C.N-22 is the 


successor to legislation passed by Parliament in this regard. 


By the Northwest Territories Act the Commissioner in Council 
is given jurisdiction over certain classes of matters which are, 
however, by S 14 (1) not to exceed the powers of a province. The 
Northwest Territories are therefore in a status of quasi-provincial 


nature. 


THE SUPREME COURT UF THE NORTHWEST TERRITORIES 
For a history of the Supreme Court of the Northwest Territories 
see the Reasons for Judgment of Morrow, J., in the Reference proceedings, 


and Royal Bank of Canada v Scott et al, /1971/ 4 W.W.R. 491. 


The predecessors to the current Supreme Court of the Northwest 
Territories were established under the Northwest Territories Act 
until the repeal of the relevant sections and continuation of the 


court under the Judicature Ordinance, O.N.W.T. 1970 (3rd) C.5. 


The Supreme Court and the Territorial Court before it have been 
regarded as equivalent to provincial superior courts: Interpretation 


Actsa Res, Como/0seo0co. 


The transfer of the administration of Justice to the Commissioner 
in Council is in the tradition of evolution towards self-government, 


i.e. provincial status. 


a 


HISTORY OF THE LAND TITLES ACT AND THE TERRITORIAL COURTS 

See again the Reasons of Morrow, J., on the Reference where the 
Land Titles Act has always been within the jurisdiction of Territorial 
Courts and never Federal. It has always been a case of local courts 
exercising jurisdiction over local matters, i.e. real property and the 


Land Titles Act. 


Thus, "Laws of Canada" does not include the Land Titles Act, 
ibid, and must be taken to include only matters within the jurisdiction 
of Parliament vis-a-vis the provinces, and the Northwest Territories 
in this regard must be said to be a province: cf. Interpretation 


AC Use Re oc Cian) Gumi 23.52 G. 


Contradictions if "Law of Canada" includes the Land Titles Act 

and the Federal Court has jurisdiction to review: 

1. The jurisdiction of the Federal Court would be lost 
by the transfer of Land Titles from Parliament to the 
Commissioner in Council. 

2. The Exchequer Court never had jurisdiction to review, 
and to implant the same to the Federal Court is a 
regression on the evolution towards self-government in 
the Territories. 

3. If the Administration of Justice had remained under the 
Northwest Territories Act and not been transferred, then 
the definition of "federal board, commission or other 
tribunal" would have to include all courts in the 
Territories and the jurisdiction of the Court of Appeal 


for the Northwest Territories would have been ousted. 


Seon )e 


it) © cf . 
federal board, commission or other tribunal" means 


oe Ga 


any body or any person or persons having, exercising 

or purporting to exercise jurisdiction or powers 
conferred by or under an Act of the Parliament of 
Canada, other than any such body constituted or 
established by or under a law of a province or any such 
person or persons appointed under or in accordance with 
a law of a province or under section 96 of The British 
North America Act, 18673" 


Secomui: 


"Notwithstanding section 18 or the provisions of any 

other Act, the Court of Appeal has jurisdiction to 

hear and determine an application to review and set 

aside a decision or order, other than a decision or 

order of an administrative nature not required by 

law to be made on a judicial or quasi-judicial basis, 

made by or in the course of proceedings before a 

federal board, commission or other tr7bunal, upon . 
the ground that the board, commiss:sa or tribunal 


"(a) failed to observe a principle o; natural 
justice or otherwise acted beyond or refused to 
exercise its jurisdiction; 


"(b) erred in law in making its decision or 
order, whether or not the error appears on the 
face of the record; or 


"(c) based its decision or order on an erroneous 
finding of fact that it made in a perverse or 
capricious manner or without regard for the material 
before it. 


IN THE FEDERAL COURT OF CANADA 
TRIAL DIVISION 


IN THE MATTER OF the Land Titles Act, 
Revised Statutes of Canada, 1970, 

Chapter L-4, and a Caveat dated March 

24, 1973 lodged with the Registrar of 
Land Titles for the Northwest Territories 
by Chief Francois Paulette et al, and 


IN THE MATTER OF A Reference dated April 
3, 1973 by the Registrar to the judge of 
certain questions relating to the said 
Caveat, pursuant to section 154 of the 
Land Titles Act. 


BabA OWEESEaN s 
ATTORNEY GENERAL OF CANADA, 


Applicantv, 
and 
THE HONOURABLE WILLIAM GEORGE MORROW, 
acting as the judge pursuant to section 
154 of the Land Titles Act, Revised 
Statutes of Canada, 1970, Chapter L-4, 


Respondent 


BRIEF ON WRIT PROCEEDINGS IN FEDERAL COURT 
Re: FRANCOIS PAULETTE, et al 


(i) 


PRELIMINARY POINTS RELATING TO EVIDENCE 
A. Historical Material 


In a number of Indian cases treaties and archival material 
have been accepted as evidence. In many cases evidence as to tribal 


boundaries has been given. The following appear to be the major cases: 


ik Regina v White and Bob (1965) 52 D.L.R. (2d) 481, appealed 
from 50 D.L.R. (2d) 613. Provincial archivist Wilard 
Ireland produced the 1854 Nanaimo Treaty. Anthropologist 
Wilson Duff testified as to the traditional boundaries of 


the Nanaimo Indians. 


fs Regina v Moses (Ontario District Court) (1969) 13 D.L.R. 
(3d) 50. The fact of treaty was admitted. A question 
arose at trial whether Moses was within the Robinson Huron 
Treaty or within one of the 1923 Ontario Treaties. Expert 


evidence of Hugh Conn (Treaty expert formerly with Depart- 


— — inant 


ment of Indian Affairs) and H. H. Chapman (Registrar under 
the Indian Act) established that Moses was within the 


Robinson Huron Treaty. 


ae Regina v Discon and Baker (B.C. County Court) (1968) 67 D.L.R. 
(2d) 619. Anthropologist Wilson Duff gave evidence as to 
the traditional territories of the Squamish Indians. Judge 
Schultz refers to Duff's evidence as conjecture (pages 621 
and 624). The assessment of the evidence is not decisive 


in the decision. 


(ii) 
Calder v Attorney-General of British Columbia Supreme Court 
of Canada, January 31st, 1973. Evidence of traditional 
boundaries was given by anthropologist Wilson Duff and 

by the Indian plaintiffs. Other historical material was 
either entered by consent (including the five volumes of 
the McKenna-McBride Royal Commission on Indian Affairs 

for the Province of British Columbia) or through the 
evidence of Wilard Ireland, Provincial Archivist. Mr. 
Justice Hall states in his judgment in the Supreme Court of 


Canada: 


"Consideration of the issues involves the study 

of many historical documents and enactments 
received in evidence, particularly Exhibits 8 to 18 
inclusive and Exhibits 25 and 35. The Court may 


take judicial notice of the facts of history whether 
past or contemporaneous: Monarch Steamship Company Vv 
A/B Karlshamms Oljefabrikes, (1949) A.D. 196 at 234, 


and the Court is entitled to rely on its own historical 
knowledge and researches: Read _v Lincoln, (1892) 


A.C. 644, Lord Halsbury at pp. 652-654." 
Later in his judgment (page 13) ne notes: 


"W. E. Ireland, Archivist for British Columbia, 
produced the private papers of Governor Douglas 
as well as despatches between the Secretary of 


State for the Colonies and Governor Douglas and 


(iii) 


"many other historical documents, including the 
Nishga petition to the Privy Council in 1913. 
There were received in evidence extracts from 
testimony given at hearings of two Royal Commis- 


SIONS sees 


Dreaver v King, Exchequer Court, April 10th, 1935: 
The treaty and subsequent land surrenders were admitted. 
Various government accounts were in issue and were apparently 


proven by a deposition of Chief Dreaver. 


Rex v Wesley (Alberta Supreme Court, Appellate Division) 
(1932) 2 W.W.R. 337 at 342: Treaty 7 was part of the 


evidence by consent. 


R v Sikyea (1964) S.C.R. 642. There appears to be no 
mention of how the treaty was proven. Sikyea had been 
present as a translator and gave evidence as to what had 


been said or understood. 


R v Johnson (Sask. C.A.) (1966) 56 W.W.R. 565 at 567: 
"No evidence was called in defence. There was filed 
by counsel for the respondent a certified copy of 


Treaty 6..." 


Lavell v Attorney General of Canada, Bedard v Isaac, Supreme 


Court of Canada, August 27, 1973. Archival material in 
relation to the Six Nations went in as part of argument, 


without protest or comment. 
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10. 


11. 


(iv) 


Four hunting and fishing cases from Nova Scotia and New 
Brunswick employ Treaties and archives materials in relation 
to the treaties or early land transactions. Only the last 
case states how the documents were received in evidence, 
indicating there that they were introduced by consent: 

R v Syliboy, 50 C.C.C. 389 (1928, Nova Scotia County Court) 

R v Simon, 124 C.C.C. 110 (1958, N.B. Supreme Court, Appellate 
Divison); Warman v Francis (1960) 20 D.L.R. (2d) 627 (N.B. 
Queens Bench); R v Francis (1970) 10 D.L.R. (3d) 189 (N.B. 


Supreme Court, Appellate Division). 


Millirrpum v Nabalco (1971) 17 F.L.R. 141 (Supreme Court 
of the Northern Territory, Australia). Evidence of boundaries 
and traditional territories given by aborigines and by anthro- 


pologists. 


Kanatawat v James Bay Corporation, Quebec Superior Court 
(evidence completed, no judgment yet delivered). Evidence 
by native people and anthropologists dealt with traditional 


occupancy and traditional use of land. 


Credibility of Witnesses 


The following factors may raise questions about the reliability 


of the testimony of certain witnesses in this inquiry: 


(a) 
(b) 
(c) 


The advanced age of many witnesses 

The cultural and linguistic background of many witnesses 
The need to use local translators, often related to the 
witness, sometimes people who themselves were witnesses. 


The impact of community oral tradition on individual witnesses. 


(v) 


Since it is difficult to anticipate the future use of the 
record created in this inquiry, we specifically ask the Court to state, 
in its judgment, its assessment of the credibility of the witnesses in 


this inquiry. If a precedentis required for such an assessment, Mr. 


Justice Gould made such an assessment in his judgment at trial in 


Calder v Attorney-General of British Columbia. 


SUBMISSIONS 


Ws The Caveat area has been used and occupied by an indigenous 


people, Athapascan speaking Indians, from time immemorial. 


2s From the time of the first non-Indian entry into the 


Caveat area, the land has been occupied by distinct groups of 


Indians, organized in societies and using the land as their fore- 


fathers had done for centuries. 


3s An indigenous population have a legal title to land if they 


were in occupation of that land prior to Colonial entry into the area. 


4. The land rights of the caveators have been confirmed or 


recognized by the Royal Proclamation of 1763, the Imperial Order in 
Council of 1870 transferring the North-Western Territory to Canada, 


the early Dominion Lands Acts and by the Government actions relating 


to Treaty 8 and Treaty 11. 


Ds Treaty 8 and Treaty 11 could not legally terminate Indian 


land rights. The Indian people did not understand or agree to the 
terms appearing in the written version of the Treaty. Only the 
mutually understood promises relating to wildlife, annuities, relief 


and friendship became legally effective commitments. 


OF The caveators have a legal title and interest in the lands 


described in the Caveat, which title and interest can be protected by 


the filing of the Caveat in the Land Titles Registry of the Northwest 


Territories. 


Le The Caveat area has been used and occupied by an indigenous 


people, Athapascan speaking Indians, from time immemorial. 


Ze From the time of the first non-Indian entry into the 
Caveat area, the land has been occupied by distinct groups of Indians, 
organized in societies and using the land as their forefathers had 


done for centuries. 


The evidence of Mrs. Beryl Gillespie established aboriginal 


occupancy from archeological discoveries in the Northwest Territories. 


The evidence of the Indian witnesses constantly confirmed 
an oral tradition of continuous occupancy of the region. See for 


example the evidence of Chief Edward Sayine, at page 182: 


"My mother is alive; she is 80 now, and she told me 
she had been there - that she was born there and that 
they. were there already, his dad was there and his 
grandfather was there, so I will say a thousand years 


already. 


Clearly for as long as memory runs, these people have 


lived in what is now the Northwest Territories. 


Evidence established a number of distinct peoples or nations 


within the Indian population of the Northwest Territories. They are: 


Chipewyan (including Yellowknifes) 
Dogrib 
Slavey 


Mountain 


Bear Lake 
Hare 


Lucheaux (Kutchin) 


The anthropological evidence established that with certain 
exceptions the territories of each of these peoples or nations have 
been constant during the period for which data exists. Dr. Helm 


testified on the 16th and 17th pages of her testimony: 


Q. Doctor Helm, in the last series of questions, we have 
dealt with the formation of the Bear Lake Indians 
by a fusion of population, the ending of the 
Yellowknifes as a distinct, named group by a fusion 
of population. We have discussed the alteration 
of use by Dogribs of the territory in the most 
easterly portion of the area designated on the 
map as Dogrib, and we have dealt with the question 
of the extension of eastward exploitation by the 
Kuchin Indians. Leaving aside those matters, in 
any other way has there been an alteration of the 
territories indicated on this map as being those 
of particular tribal groups during the period for 


which data exists on these questions? 


A. No, there is, I would say, a continuing occupation 
by peoples who today are known by these particular 
names, as Doctor Gillespie pointed out, for instance, 


as Beaver Indians who were formerly Slaves at the 


alee 


junction of the Mackenzie and Liard Rivers you know, 
peoples who are currently known by these names such as 
the Beaver Indians, and Doctor Gillespie pointed out 
that the peoples at the Forks of the Liard and 
Mackenzie Rivers were indeed at that time formerly 
Slaves, but not population replacements or thrusts 

or anything of more than minor adjustments of which 


we may never know. 


Q. During the period for which data exists, have there 
been any warfare or hostilities which have resulted 
in any significant alteration of territories used by 


particular bands or tribes? 


A. The only reliably documented case is that temporary 
retreat of the Dogribs from the eastern reaches of 
their zone due to the stimulation of the fur trade 
to the Yellowknifes to bully the Dogribs. The only 
other one which is very inadequately and not properly 
assessed are accounts from whites not in the area that 
Chipewyans were attacking people that were designated 
as Slaves and the Crees were from outside the 
territorial region, and whether at some earlier 
period that resulted in adjustment of Slave boundaries, 
I don't think we can ever say. 


(NOTE: Minor corrections have been made in the transcript.) 


There are areas shared by separate peoples. There have been 


"fusions" of distinct peoples occupying a particular area, resulting in 
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newly definable groupings. But there have not been "population 
replacements or thrusts or anything of more than minor adjustments 


of which we may never know." 


The evidence established that what could be referred to 
as the "land holding unit" is the regional band. Dr. Helm testified 


at pages 19 and 20 of her testimony: 


The significant divisions are those which we have 
termed regional bands or regional groups. They are 
Significant because a regional group by de facto 

or definition exploits in the course of a year a 
region which contains sufficient resources to 

sustain it year after year and is also a group of 
sufficient size to sustain itself generation by gen- 
eration by substantial inter-marriage with other 
members of the same group, given incest restrictions 
and restrictions of other kinds, so that it has, 

first of all, economic and ecological bases. They 

are people who, except in times of stress, can survive 
year after year and generation after generation, 
season through season, within that zone in which they 
have stations to which they may move by season, either 
as a large group or probably as smaller groups, and then 
your other question was their relations to other like 


groups. 


The Bear Lake Indians are a people and also a single 


regional band. In contrast there would be in the order of four or 


Ys, 
five regional bands among each of the Dogrib and Chipweyan people. 
The normal designation of a regional band is as a people "living 

in relation to" a particular resource area. Dr. June Helm mentioned 
a regional band of Dogrib Indians designated as the "edge of the 
Woods" people, a reference to a particular edge of the woods area 
(pages 21 and 22). Dr. Helm testified that the territories of a 
regional band would encompass drainage areas and that members of 

the regional band would be aware of the point beyond which they 


would expect to meet Indians of a different regional band. 


Indian witnesses continually identified the areas where 


their people hunted, fished and trapped. 


Both the Indian evidence and the anthropological evidence 
indicated the apparent contradiction of distinct areas for particular 
regional bands but no concept of exclusion or trespass. Indians who 
would describe specific resource exploiting areas would also state 
that they could go anywhere to hunt. Chief Daniel Sonfrere testified 
at pages 121 and 122: 

Before even the white people came or even since the white 

people came, when people were making their living trapping 

and hunting, although the boundaries are not written on 
maps and not drawn out on maps, the people from each 

+ community realizes ane respects other people's areas; 
although they are not written, although they are not 

drawn on the maps, they have respect for each other's 

areas, and he realizes how much the people from Fort 

Smith use it as well as the people from Fort Providence, 

but when it comes to helping each other it does not 


matter, they help each other. 


Bs ho 


And immediately after: 


"The way the Indian people are, we are not going to chase 


anybody away, referring to the band in, say, Fort 


Providence, and if they come with nets or hunting, 


the 


Indian people do not chase each other away." 


Chief Philip Barton testified at pages 213 and 214: 


“dU, 


ae 


Do you think that one of the reasons that you are so 
generous to let members of other bands come into 
what is traditionally your hunting ground is that 
they will move away again anyway or you could go 


somewhere else and that you are flexible? 


Yes, it is because we are hunters and trappers, so 
the members of other bands, they can come and hunt 
and trap in our area, because we don't want to 


chase any other members away." 


Dr. Helm testified that each regional band had a territory 


known to it and recognized by neighbouring regional bands. She also 


described a "hunter ethic" shared, to use as an example a group 


reasonably proximate, by the Cree Indians south of the Athapascan 


Speaking area. 


The hunter ethic means that resource areas can be 


shared. A regional band can temporarily enter the territory of another 


regional band without seeking permission or authorization. There is 


no concept of trespass, no notion of exclusion. Dr. Helm testified at 


pages 27 and 28 of her testimony: 


aie 


Would you say that this habit of hospitality or 
hunter ethic, the term you used, absence of a 
notion of exclusion or concept of trespass, would 
you say that this means that there are no real 
definable territories for the regional bands in 


the Northwest Territories? 


No, I couldn't say that, because any really 
knowledgeable Indian could tell you by the thousands 
of place names which places were in his territory, 

in his group, and which ones are in the range of 

the neighbouring group. So, adult informed persons 
would know by this welter of knowledge of the land. 
So, "we go here, we go there, we go some other place," 
and "that is where the so-and-so people go." "That 

is their country." And by that, of course, there are 


territories, recognized by the peoples themselves. 


I want to put a quote to you and I want you to tell 
me if this would be an accurate statement in relation 
to the Indians of the Northwest Territories whom you 
have been describing. Would it be accurate to say 
that when the non-Indians came, the Indians were 
here, organized in society and occupying the land 

as their forefathers have done for centuries? Would 
you say that that is an accurate statement? Is that 
an accurate statement in relation to the Indian 


people of the Northwest Territories? 


Oh, yes. 


She 


mY ee 


An_ indigenous population have a legal title to land if 


they were in occupation of that land prior to colonial entry into 


the area. 


The statutes and decided cases establish the following 


characteristics of the Indian aboriginal title: 


(i) 


(ii) 


(iii) 


(iv) 


It is a possessory right, a right to use and 
exploit the land. 

It is a communal right, reflecting the communal 

or tribal character of the traditional Indian 

use of land. 

It is an estate held of the Crown. There is a 
Crown interest underlying the Indian title as, 

in English legal theory, there is a Crown interest 
underlying any estate or interest in land. 

It is inalienable, the right cannot be trans- 
ferred. It can be terminated, with the possessory 
rights reverting to the Crown, the holder of the 
underlying reversionary title. Certain authorities 
refer to a Crown monopoly on the acquisition of 


Indian land or a Crown right of pre-emption. 


The above description of the Indian right to land follows 


from a series of statutes and Court decisions from the Royal Pro- 


clamation of 1763 to the decision of the Supreme Court of Canada in 


Calder v Attorney General of Canada, decided in January, 1973. 


The Royal Proclamation of 1763 


The Royal Proclamation of 1763 by its text does not purport 
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to be the source of an Indian title to land. It states the basic 


Crown monopoly on the acquisition of Indian land: 


~ 


"And Whereas Great Frauds and Abuses have been committed 
in purchasing Lands of the Indians, to the Great Prejudice 
of our Interests, and to the Great Dissatisfaction of the 
said Indians; In order, therefore, to prevent such 
Irregulatities for the future, and to the End that the 
Indians may be convinced of our Justice and determined 
Resolution to remove all reasonable Cause of Discontent, 
We do, with the Advice of our Privy Council strictly 
enjoin and require, that no private Person do presume 

to make any Purchase from the said Indians of any Lands 
reserved to the said Indians, within those parts of our 
Colonies where, We have thought proper to allow Settlement; 
but that, if at any Time any of the said Indians should 

be inclined to dispose of the said Lands, the same shall 

be Purchased only for Us, in our Name, at some public 
Meeting or Assembly of the said Indians, to be held for 

the Purpose by the Governor or Commander in Chief of 


our Colony respectively within which they shall lie..." 


Larids outside the colonies and outside the Hudson's Bay 


Company charter lands are "reserved" for the use of the Indians. 


Settlement in those areas is subject to Imperial control: 


"And We do further declare it to be Our Royal Will and 


Pleasure, for the present as aforesaid, to reserve under 


elles 


"our Sovereignty, Protection, and Dominion, for the 

use of the said Indians, all the Lands and Territories not 
included within the Limits of Our Said Three New Govern- 
ments, or within the Limits of the Territory granted to 
the Hudson's Bay Company, as also all the Lands and 
Territories lying to the Westward of the Sources of the 
Rivers which fall into the Sea from the West and North 


West as aforesaid; 


"And We do hereby strictly forbid, on Pain of our Dis- 
pleasure, all our loving Subjects from making any Purchases 
or Settlements whatever, or taking Possession of any of 
the Lands above reserved, without our especial leave and 


Licence for the Purpose first obtained. 


"And, We do further strictly enjoin and require all Persons 
whatever who have either wilfully or inadvertently seated 
themselves upon any Lands within the Countries above 
described, or upon any other Lands which, not having 

been ceded to or purchased by Us, are still reserved to 

the said Indians as aforesaid, forthwith to remove 


themselves from such Settlements." 


The caveat area is land in the Mackenzie River basin and therefore 


outside the lands granted to the Hudson's Bay Company by its Charter. 


It is submitted that the Royal Proclamation of 1763 applies to this area. 


Though not explored by 1763, it was known that such lands existed: see 


Hall, J., in Calder v Attorney General of British Columbia, pp 47 to 49. 
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In any case, the rights stated in the Proclamation were "declaratory 
and confirmatory" of Indian land rights: Hall, J., p. 45. Judson, J., 
p. 7, states that the Proclamation is not the "exclusive source" of 


Indian title. 


Mr. Justice Johnson made the following statement about the 


Treaty 11 area: 


"The Indians inhabiting Hudson Bay Company lands were 
excluded from the benefit of the proclamation, and it is 
doubtful, to say the least, if the Indians of at least 
the western part of the Northwest Territories could claim 
any rights under the proclamation, for these lands at 
the time were terra incognita and lay to the north and 
not "to the westward of the sources of the river which 
fall into the sea from the west or northwest," (from the 
1763 proclamation describing the area to which the 
proclamation applied). That fact is not important 
because the government of Canada has treated all Indians 
across Canada, including those living on lands claimed 
by the Hudson Bay Company, as having an interest in the 
lands that required a treaty to effect its surrender." 


(R v Sikyea (1964) 46 W.W.R. (N.S.) 65, at 66-67.) 


Althoug Mr. Justice Johnson's judgment was specifically 
upheld by the Supreme Court of Canada (49 W.W.R. (N.S.) 306), the 
particular statement quoted is put in doubt by the Calder decision to 
the extent it suggests that the Royal Proclamation would not apply to 


the caveat area. The statement is confirmed by the Calder case in 
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its suggestion that whether or not the Proclamation applies, an 


Indian interest in land is recognized. 


B. Johnson v McIntosh, (1823) 8 Wheaton 543, (United States 


Supreme Court). 


In this classic judgment, Chief Justice Marshall states 


at pages 572 to 574: 


"On the discovery of this immense continent, the great 
nations of Europe were eager to appropriate to themselves 
so much of it as they could respectively acquire. Its 
vast extent offered an ample field to the ambition and 
enterprise of all; and the character and religion of its 
inhabitants afforded an apology for considering them as 

a people over whom the superior genius of Europe might 
claim an ascendency. The potentates of the old world 
found no difficulty in convincing themselves that they 
made ample compensation to the inhabitants of the new, 

by bestowing on them civilization and Christianity, in 
exchange for unlimited independence. But, as they were 
all in pursuit of nearly the same object, it was necessary, 
in order to avoid conflicting settlements, and consequent 
war with each other, to establish a principle, which all 
should acknowledge as the law by which the right of 
acquisition, which they all asserted, should be regulated 
as between themselves. This principle was, that discovery 
gave title to the government by whose subjects, or by 


whose authority, it was made, against all other European 
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"governments, which title might be consummated 


by possession. 


"The exclusion of all other Europeans, necessarily 

gave to the nation making the sole right of acquiring the 
soil from the natives, and establishing settlements 

upon it. It was a right with which no Europeans could 
interfere. It was a right which all asserted for 
themselves, and to the assertion of which, by others, 


all assented. 


"Those relations which were to exist between the 
discoverer and the natives, were to be regulated by 
themselves. The rights thus acquired being exclusive, 


no other power could interpose between them. 


"In the establishment of these relations, the rights 
of the original inhabitants were, in no instance, 
entirely disregarded; but were necessarily, to a 
considerable extent, impaired. They were admitted 
to be the rightful occupants of the soil, with a 
legal as well as just claim to retain possession of 
jt. and to use it according to their own discretion; 
but their rights to complete sovereignty, as indepen- 
dent nations, were necessarily diminished, and their 
power to dispose of the soil at their own will, to 
whomsoever they pleased, was denied by the original 
fundamental principle, that discovery gave exclusive 


title to those who made it. 
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"While the different nations of Europe respected the right 
of the natives, as occupants, they asserted the ultimate 
dominion to be in themselves: and claimed and exercised, 
aS a consequence of this ultimate dominion, a power to 
grant the soil, while yet in possession of the natives. 
These grants have been understood by all, to convey a 
title to the grantees, subject only to the Indian right 


of occupancy." 


The judgment asserts the legal character of the Indian right 
to land. It states the restriction on alienability. It states that 
the Indian right cannot be ended by government land grants. The 
specific ruling in the case was that certain private sales of land 
by Indians were invalid. Chief Justice Marshall did not see the 
principles he stated as being generous. Quite the apposite. He 
referred to colonial action in the United States as "converting the 


discovery of an inhabited country into conquest" (p. 591). 


"However extravagant the pretension of converting the 
discovery of an inhabited country into conquest may 
appear; if the principle has been asserted in the first 
instance, and afterwards sustained; if a country has been 
acquired and held under it; if the property of the great 
mass of the community originates in it, it becomes the 
law of the land, and cannot be questioned. So, too, 

with respect to the concomitant principle, that the 
Indian inhabitants are to be considered merely as 


occupants, to be protected, indeed, while in peace, 
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"in the possession of their lands, but to be deemed 
incapable of transferring the absolute title to others. 
However this restriction may be opposed to natural 
right, and to the usages of civilized nations, yet, 

if it be indispensable to that system under which 

the country has been settled, and be adapted to the 
actual condition of the two people, it may, perhaps, 

be supported by reason, and certainly cannot be 


rejected by Courts of justice." 


He sees the restriction on alienability as a questionable 
doctrine, but one so basic to the politics of colonial settlement 
that it cannot be questioned by the Courts. The judgment uniformly 
supports the legal character of Indian land rights, though Chief 
Justice Marshall expresses considerable concern about the power of 
the government vis-a-vis Indian land rights. Given the history of 
Indian land rights in the Northwest Territories such a fear and 


concern is equally justified today. 


Ge Worcester v Georgia (1832) 6 Peters 512 (United States 


Supreme Court). 


This decision originated in a political dispute between 
the Cherokees and the State of Georgia over the federal status of 
reserve lands. Chief Justice Marshall again gave an overview of 
colonial policy and native land rights. He states at pages 542 to 


545: 


"America, separated from Europe by a wide ocean, was 


inhabited by a distinct people, divided into separate 
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"nations, independent of each other and of the rest of the 
world, having institutions of their own, and governing 
themselves by their own laws. It is difficult to 
comprehend the proposition, that the inhabitants of 

either quarter of the globe could have rightful original 
claims of dominion over the inhabitants of the other, 

or over the lands they occupied; or that the discovery 

of either by the other should give the discoverer rights 
in the country discovered, which annulled the pre-existing 


rights of its ancient possessors. 


"After lying concealed for a series of ages, the enterprise 
of Europe, guided by nautical science, conducted some of 
her adverturous sons into this western world. They found 
it in possession of a people who had made small progress 

in agriculture or manufactures, and whose general employ- 


ment was war, hunting, and fishing. 


"Did these adventurers, by sailing along the coast, and 
occasional ly landing on it, acquire for the several 
governments to whom they belonged, or by whom they were 
commissioned, a rightful property in the soil, from the 
Atlantic to the Pacific; or rightful dominion over the 
numerous people who occupied it? Or has nature, or the 
great Creator of all things, conferred these rights over 


hunters and fishermen, on agriculturists and manufacturers? 


"But power, war, conquest, give rights, whcih, after 


possession, are conceded by the world; and which can never 
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"be controverted by those on whom they descend. We 
proceed, then, to the actual state of things, having 
glanced at their origin; because holding it in our 
recollection might shed some light on existing 


pretensions. 


"The great maritime powers of Europe discovered and visited 
different parts of this continent at nearly the same time. 
The object was too immense for any one of them to grasp 

the whole; and the claimants were too powerful to submit 

to the exclusive or unreasonable pretensions of any single 
potentate. To avoid bloody conflicts, which might terminate 
disastrously to all, it was necessary for the nations of 
Europe to establish some principle which al] would 
acknowledge, and which should decide their respective 
rights as between themselves. This principle, suggested 

by the actual state of things, was, "that discovery gave 
title to the government by whose subjects or by whose 
authority it was made, against all other European govern- 


ments, which title might be consummated by possession." 


"This principle, acknowledged by all Europeans, because ihe 
was the interest of all to acknowledge it, gave to the nation 
making the discovery, as its inevitable consequence, the 

sole right of acquiring the soil and of making settlements 

on it. It was an exclusive principle which shut out the 
right of competition among those who had agreed to it; not 
one which could annul the previous rights of those who had 
not agreed to it. It regulated the right given by discovery 


among the European discoverers; but could not affect the 
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"rights of those already in possession, either as aboriginal 
occupants, or as occupants by virtue of a discovery made 
before the memory of man. It gave the exclusive right 

to purchase, but did not found that right on a denial of 


the right of the possessor to sell. 


"The relation between the Europeans and the natives was 
determined in each case by the particular government which 
asserted and could maintain this pre-emptive privilege in 
the particular place. The United States succeeded to all 
the claims of Great Britain, both territorial and political; 
but no attempt, so far as is known, has been made to 
enlarge them. So far as they existed merely in theory, 

or were in their nature only exclusive of the claims of 
other European nations, they still retain their original 
character, and remain dormant. So far as they have been 
practically exerted, they exist in fact, are understood by 
both parties, are asserted by the one, and admitted by the 


other. 


"Soon after Great Britain determined on planting colonies 

in America, the king granted charters to companies of his 
subjects who associated for the purpose of carrying the 
views of the crown into effect, and of enriching themselves. 
The first of these charters was made before possession was 
taken of any part of the country. They purport, generally, 
to convey the soil, from the Atlantic to the South Sea. 

This soil was occupied by numerous and warlike nations, 
equally willing and able to defend their possessions. The 


Extravagant and absurd idea, that the feeble settlements 


570 ne 
"made on the sea coast, or the companies under whom they 
were made, acquired legitimate power by them to govern the 
people, or occupy the lands from sea to sea, did not enter 
the mind of any man. They were well understood to convey 
the title which, according to the common law of European 
sovereigns respecting America, they might rightfully convey, 
and no more. This was the exclusive right of purchasing 
such lands as the natives were willing to sell. The crown 
could not be understood to grant what the crown did not 


affect to claim; nor was it so understood." 


Again, apologetically, Chief Justice Marshall gives a legal 
rationalization of colonialism, but one which always acknowledges the 
legal possessory right of Indians to the land. He notes, at p. 553, 
that the term "hunting grounds" as a description of Indian land must 


be accepted as a descriptive, not a limiting term. 


"So with respect to the words ‘hunting grounds.' 

Hunting was at that time the principal occupation of the 
Indians, and their land was more used for that purpose 
than for any other. It could not, however, be supposed, 
that any intention existed of restricting the full use 


of the lands they reserved." 


Equally, the term "Hunting Grounds" in the Royal Proclamation, 


refers to a full estate or title to land. 


D. Queen v Symonds (1847) N.Z.P.C.C. 387 (New Zealand Supreme 
Court). 


Mr. Justice Chapman in this early New Zealand case deals 
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with a situation similar to that in Johnson v McIntosh -- the rights, 
if any, that can be purchased privately from an aboriginal land holding 
group. He states the basic English concept that the Crown is the 
source of all title. This proposition is not in conflict with 


native title. He states at page 389: 


"It seems to flow from the very terms in which the 
principle, 'that the Queen is the only source of title,' 
is expressed, that no subject can for himself acquire 
new lands by any means whatsoever. Any acquisition of 
territory by a subject, by conquest, discovery, occupa- 
tion, or purchase from Native tribes (however it may 
entitle the subject, conqueror, discoverer, or purchaser, 
to gracious consideration from the Crown) can confer no 
right on the subject. Territories therefore, acquired 
by the subject in any way vest at once in the Crown. 

To state the Crown's right in the broadest way: it 
enjoys the exclusive right of acquiring newly found or 
conquered territory, and of extinguishing the title of 


any aboriginal inhabitants to be found thereon." 
He states at page 390: 


"The practice of extinguishing Native titles by fair 
purchases is certainly more than two centuries old. 

It has long been adopted by the Government in our American 
colonies, and by that of the United States. It is now 
part of the law of the land, and although the Courts of 


the United States, in suits between their own subjects, 
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"will not allow a grant to be impeached under pretext that 
the Native title has not been extinguished, yet they would 
certainly not hesitate to do so in a suit by one of the 
Native Indians. In the case of the Cherokee Nation v 

State of Georgia the Supreme Court threw its protective 
decision over the plaintiff nation, against a gross attempt 
at spoliation; calling to its aid, throughout every portion 
of its judgment, the principles of the common law as 
applied and adopted from the earliest times by the colonial 
laws: Kent's Comm. vol. iii, lecture 51. Whatever may 

be the opinion of jurists as to the strength or weakness 

of the Native title, whatsoever may have been the past 
vague notions of the Natives of this country, whatever may 
be their present clearer and still growing conception of 
their own dominion over land, it cannot be too solemnly 
asserted that it is entitled to be respected, that it cannot 
be extinguished (at least in times of peace) otherwise than 
by the free consent of the Native occupiers. But for their 
protection, and for the sake of humanity, the Government 

is bound to maintain, and the Courts to assert, the Queen's 
exclusive right to extinguish it. It follows from what 

has been said, that it solemnly guaranteeing the Native 
title, and in securing what is called the Queen's pre- 
emptive right, the Treaty of Waitangi, confirmed by the 
Charter of the Colony, does not assert either in doctrine 


or in practice any thing new and unsettled." 
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E. St Catherines Milling v Queen (1888) 14 A.C. 46 


(Judicial Committee of the Privy Council) 


The classic Canadian expression of the notion that treaties 
were founded on benevolence or pragmatic politics, and not on legal 
rights, is found in the judgment of Chancellor Boyd in the trial 


judgment of the St. Catherines Milling case (1885) 10 0.R. 196. 


Counsel for the Attorney-General of Ontario argued: 


"We say that there is no Indian title at law or in 
equity. The claim of the Indians is simply moral and no 


more. They have no legal or equitable estate in the lands..." 
Chancellor Boyd saw no legal basis for Indian land rights: 


"The colonial policy of Great Britain as it regards the 
claims and treatment of the aboriginal populations in 
America, has been from the first uniform and well-defined. 
Indian peoples were found scattered wide-cast over the 
continent, having, as a characteristic, no fixed abodes, but 
moving as the exigencies of living demanded. As heathens 
and barbarians it was not thought that they had any pro- 
prietary title to the soil, nor any such claim thereto as 
to interfere with the plantations, and the general pro- 
secution of colonization. They were treated 'justly and 
graciously’, as Lord Bacon advised, but no legal ownership 


of the land was ever attributed to them." 


Chancellor Boyd's judgment was approved by the Ontario 


Court of Appeal (1886) 13 0.A.R. 148 and by the majority judges in 
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the Supreme Court of Canada (1887) 13 S.C.R. 577. Mr. Justice Strong, 
dissenting in the Supreme Court of Canada, put forward a view of the 
origin of treaty making as rooted in the practical politics of 
colonial history. The policy, thus created, he argued, had ripened 


into a rule of law: 


"I will shortly refer to what appears to have led to the 
adoption of the system of dealing with the territorial rights 
of the Indians. The ascribe it to moral grounds, to motives 
of humane consideration for the aborigines, would be to 
attribute it to feelings which perhaps had little weight in 
the age in which it took its rise. Its true origin was, I 
take it, experience of the great impolicy of the opposite 
mode of dealing with the Indians which had been practised 
by some of the Provincial Governments of the older colonies 
and which had leg to frequent frontier wars, involving 
great sacrifices of life and property and requiring an 
expenditure of money which had proved most burdensome to 
the colonies. That the more liberal treatment accorded 

to the Indians by this system of protecting them in the 
enjoyment of their hunting grounds and prohibiting 
settlement on lands which they had not surrendered, which 
it is now contended the British North America Act has put 
an end to, was successful in its results, is attested by 
the historical fact that from the memorable year 1763, 

when Detroit was besieged and all the Indian tribes were 

in revolt, down to the date of confederation, Indian wars 
and massacres entirely ceased in the British possessions 


in North America, although powerful Indian nations still 
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“continued for some time after the former date to inhabit 
those territories. That this peaceful conduct of the 
Indians is in a great degree to be attributed to the 
recognition of their rights to lands unsurrendered by 
them, and to the guarantee of their protection in the 
possession and enjoyment of such lands given by the crown 
in the proclamation of October, 1973, hereafter to be more 
fully noticed, is a well known fact of Canadian history 


which cannot be controverted." 


It is significant that the Judicial Committee of the Privy 
Council reversed the conclusions of all three Canadian courts. The 
Judicial Committee ruled that the Indian people who signed Treaty 3 
in 1873 had had a legal interest in the land, an interest ended by 


the Treaty. Lord Watson stated: 


"The territory in dispute has been in Indian occupation from 
the date of the proclamation until 1873. During that 
interval of time Indian affairs have been administered 
successively by the Crown, by the Provincial Governments, 
and (since the passing of the British North America Act, 
1867), by the Government of the Dominion. The policy of 
these administrations has been all along the same in this eee 
respect, that the Indian inhabitants have been precluded 
from entering into any transaction with a subject for the 
sale or transfer of their interest in the land, and have 
only been permitted to surrender their rights to the 

Crown by a formal contract, duly ratified in a meeting 


of their chiefs or head men convened for the purpose. 
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"Whilst there have been changes in the administrative 
authority, there has been no change since the year 1763 

in the character of the interest which its Indian 
inhabitants had in the lands surrendered by the treaty. 
Their possession, such as it was, can only be ascribed to 
the general provisions made by the royal proclamation in 
favour of all Indian tribes then living under the sover- 
eignty and protection of the British Crown. It was 
suggested in the course of the argument for the Dominion, 
that inasmuch as the proclamation recites that the 
territories thereby reserved for Indians had never 'been 
ceded to or purchased by' the Crown, the entire property 

of the land remained with them. That inference is, however, 
at variance with the terms of the instrument, which shew 
that the tenure of the Indians was a personal and usufruc- 
tuary right, dependent upon the good will of the Sovereign. 
The lands reserved are expressly stated to be 'parts of 

Our dominions and territories;' and it is declared to be 

the will and pleasure of the sovereign that, 'for the 
present,' they shall be reserved for the use of the Indians, 
as their hunting grounds, under his protection and dominion. 
There was a great deal of learned discussion at the Bar 
with respect to the precise quality of the Indian right, 
but their Lordships do not consider it necessary to 

express any opinion upon the point. It appears to them 

to be sufficient for the purposes of this case that there 
has been all along vested in the Crown a substantial 


and paramount estate, underlying the Indian title, which 


became a plenum dominium whenever that title was surrendered 
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"or otherwise extinguished." 


The Indian title is described as an "interest other than 
that of the Province" within the meaning of section 109 of the British 
North America Act. That emphasizes the legal character of the interest. 
The Judicial Committee affirm the possessory (usufructuary) nature of 
the title, the restriction on alienation and the underlying Crown 
title. The basic elements of Indian title are all described. One 
aspect of the judgment which was to prove confusing later was the 
reference, quoted above, that the Indian right of possession could 
"only be ascribed" to the Royal Proclamation of 1763. As noted earlier, 
the Royal Proclamation, by its text, did not purport to create any 
rights. This misconstruction of the text of the Proclamation by 
the Judicial Committee gave rise to involved questions as to the 
territorial scope of the Royal Proclamation. That rather sterile 
debate now appears to have been laid to rest by the judgments of both 
Mr. Justice Judson and Mr. Justice Hall in Calder v Attorney General 


of British.Columbia. 


F. In Re Southern Rhodesia (1919) A.C. 211 (Judicial Committee 


of the Privy Council). 


The land rights of African natives was examined after a 
military conquest by the colonial power. The indigeneous population 
had scattered and exact evidence of the extent of tribal territories 
and the nature of tribal landholding was not before the Judicial 


Committee. At page 233 Lord Sumner states: 
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"The estimation of the rights of aboriginal tribes is always 
inherently difficult. Some tribes are so low in the scale 
of social organization that their usages and conceptions 

of rights and duties are not to be reconciled with the 
institutions or the legal ideas of civilized society. 

Such a gulf cannot be bridged. It would be idle to 

impute to such people some shadow of the rights known to 
our law and then to transmute it into the substance of 
transferable rights of property as we know them. In the 
present case it would make each and every person by a 
fictional inheritance a landed proprietor ‘richer than all 
his tribe.’ On the other hand, there are indigenous 
peoples whose legal conceptions, though differently 
developed, are hardly less precise than our own. When 

Once they have been studied and understood they are no 

less enforceable than rights arising under English law. 
Between the two there is a wide tract of much ethnological 
interest, but the position of the natives of Southern 
Rhodesia within it is very uncertain; clearly they approxi- 
mate rather to the lower than to the higher limit. 
Lobengula's duties, if describable as those of a trustee, 
were duties of imperfect obligation. Except by fear or 
force he could not be made amenable. He was the father 

of his people, but his people may have had no more definite 
rights than if they had been the natural offspring of their 
chieftain. According to the argument the natives before 
1893 were owners of the whole of these vast regions in 


such a sense that, without their permission or that of their 
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"King and trustee, no traveller, still less a settler, 
could so much as enter without committing a trespass. 

If so, the maintenance of their rights was fatally in- 
consistent with white settlement of the country, and yet 
white settlement was the object of the whole forward 
movement, pioneered by the Company and controlled by the 
Crown, and that object was successfully accomplished, 
with the result that the aboriginal system gave place to 


another prescribed by the Order in Council." 


This statement is made in the context of a situation where 
actual possession of land had been lost and where the indigenous 
polulation had been conquered by force and scattered. Lord Sumner 
doubts there were native land rights before 1893, the date of the 
military conquest, because native concepts of property were not 
sufficiently clear. After the order-in-Council of 1894, he holds, 


a new regime had come into existence. 


G. Amodu Tijani_v Secretary, Southern Nigeria (1921) 2 A.C., 
399 (Judicial Committee of the Privy Council). 


This case arises in the context of certain statutory 
provisions recognizing native land rights. The Judicial Committee 
chose to view the questions quite broadly. Viscount Haldane stated 


at pages 402 to 404: 


"Their Lordships make the preliminary observation that 
in interpreting the native title to land, not only in 
Southern Nigeria, but other parts of the British Empire, 


much caution is essential. There is a tendency, operating 
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"at times unconsciously, to render that title conceptually 
in terms which are appropriate only to systems which have 
grown up under English law. But this tendency has to be 
held in check closely. As a rule, in the various systems 
of native jurisprudence throughout the Empire, there is no 
such full division between property and possession as 
English lawyers are familiar with. A very usual form of 
native title is that of a usufructuary right, which is a 
mere qualification of or burden on the radical or final 
title of the Sovereign where that exists. In such cases 
the title of the Sovereign is a pure legal estate, to 
which beneficial rights may or may not be attached. But 
this estate is qualified by a right of beneficial user 
which may not assume definite forms analogous to estates, 
or may, where it has assumed these, have derived them 
from the intrusion of the mere analogy of English juris- 
prudence. Their Lordships have elsewhere explained 
principles of this kind in connection with the Indian 
title to reserve lands in Canada. But the Indian 
title in Canada affords by no means the only illustration 
of the necessity for getting rid of the assumption that 
the ownership of land naturally breaks itself up into 
estates, conceived as creatures of inherent legal 
principle. Even where an estate in fee is definitely 
recognized as the most comprehensive estate in land 

which the law recognizes, it does not follow that outside 
England it admits of being broken up. In Scotland a life 


estate imports no freehold title, but is simply in 
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"contemplation of Scottish law a burden on a right of full 
property that cannot be split up. In India much the same 
principle applies. The division of the fee into successive 
and independent incorporeal rights of property conceived 

as existing separately from the possession is unknown, In 
India, as in Southern Nigeria, there is yet another feature 
of the fundamental nature of the title to land which must be 
borne in mind. The title, such as it is, may not be that of 
the individual, as in this country it nearly always is in 
some form, but may be that of a community. Such a com- 
munity may have the possessory title to the common enjoy- 
ment of a usufruct, with customs under which its individual 
members are admitted to enjoyment, and even to a right of 
transmitting the individual enjoyment as members of assign- 
ment inter vivos or by succession. To ascertain how far 
this latter development of right has progressed involves 

the study of the history of the particular community and 

its usages in each case. Abstract principles fashioned a 
priori are of but little assistance, and are as often as 


not misleading." 


At pages 409 and 410, Viscount Haldane criticizes the judgment 
appealed from as failing to appreciate the substantive quality of the 


native title: 


"Their Lordships think that the learned Chief Justice in 
the judgment thus summarised, which virtually excludes the 
legal reality of the community usufruct, has failed to 


recognize the real character of the title to land occupied 
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"by a native community. That tile, as they have pointed out, 
is prima facie based, not on such individual ownership as 
English law has made familiar, but on a communal usufructuary 
occupation, which may be so complete as to reduce any 

radical right in the Sovereign to one which only extends to 
comparatively limited rights of administrative interference. 
In their opinion there is no evidence that this kind of 
usufructuary title of the community was disturbed in law, 
either when the Benin Kings conquered Lagos or when the 
cession to the British Crown took place in 1861. The 

general words used in the treaty of cession are not in 
themselves to be construed as extinguishing subject rights. 
The original native right was a communal right, and it 

must be presumed to have continued to exist unless the 
contrary is established by the context or circumstances. 
There is, in their Lordships' opinion, no evidence which 
points to its having been at any time seriously disturbed 

or even questioned. Under these conditions they are unable 
to take the view adopted by the Chief Justice and the full 


Court." 


H. U.S. v Santa Fe Pacific (1941) 314 U.S. 339(United States 


Supreme Court). 


In this decision Mr. Justice Douglas deals with aboriginal 
possession in a situation where a railway land grant is made prior 


to a treaty. He states at page 345: 
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"Occupancy necessary to establish aboriginal possession 

is a question of fact to be determined as any other question 
of fact. If it were established as a fact that the lands in 
question were, or were included in, the ancestral home of 
the Walapais in the sense that they constituted definable 
territory occupied exclusively by the Walapais (as distin- 
guished from lands wandered over by many tribes), then 

the Walapais had "Indian title" which, unless extinguished, 
survived the railroad grant of 1866. Buttz v Northern 


Pacific Railroad, supra. 


"'Unquestionably it has been the policy of the Federal 
Government from the beginning to respect the Indian 

right of occupancy, which could only be interfered with 

or determined by the United States.' Cramer v United States, 
561 U.S. 219, 227. This policy was first recognized in 
Johnson v M'Intosh, 8 Wheat. 543, and has been repeatedly 
reaffirmed. Worcester v Georgia, 6 Pet. 515; Mitchel v 
United Stated, 9 Pet. 711; Chouteau v Molony, 16 How. 203; 
Holden v Joy, 17 Wall. 211; Buttz v Northern Pacific 
Railroad, supra; United States v Shoshone Tribe, 304 U.S. 
111. As stated in Mitchel v United States, supra, Pp. 746, 
Indian 'right of occupancy is considered as sacred as the 


fee simple of the whites.’ 


I There are a series of judgments in the United States which, 
we submit, have been imperfectly understood by judges in Australia and 


Canada in the Millirrpum and Calder cases. The question posed by these 
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cases is whether Indian title has to be "recognized" in some explicit 
way by. executive action or legislation before it is a legal interest 
in land, the ending of which requires compensation. The issue can 
perhaps be most easily put by quoting from the judgment of Mr. 
Justice Blackburn in Millirrpum v Nabalco (1971) F.L.R. 141 (Supreme 
Court of the Northern Territory of Australia) at pages 217 and 218. 
Mr. Justice Blackburn is discussing the United States case law on 


aboriginal title: 


"The earlier cases which I have cited undoubtedly show a 
growing tendency to elevate the status of native occupancy. 
There is debate between the judges as to the respective 
qualities of the sovereign's title and of the Indian 
title, which, it is agreed, are not inconsistent with 

each other. Yet native occupancy never achieves the 
status of being unequivocally defined as a proprietary 
interest in relation to proprietary interests derived from 
the sovereign. One might think that even though it failed 
to gain acceptance in this respect, it might eventually 
have been held to be a right enjoying the protection of 
the Constitution. But what has emerged has been not the 


affirmation of that principle, but the denial of it. 


"The case is Tee-Hit-Ton Indians v United States. 

The importance of this case is that the claim was made 
under the Fifth Amendment and not under any special 
statutory provision. The petitioners, an identifiable 


group of Indians, contended that their tribal predecessors 
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"had continually claimed, occupied and used certain land 
in Alaska from time immemorial, and that the Russian 
Government of Alaska before 1867 had never interfered 
with them. They claimed that the United States Govern- 
ment, by taking and selling timber from the land, was 
acting in violation of their constitutional rights under 
the Fifth Amendment. The opinion of the Court, delivered 
by Reed J., included this passage on the subject of 
‘Indian title’ (p. 279): 'It is well settled that in all 
the States of the Union the tribes who inhabited the lands 
of the States held claim to such lands after the coming 
of the white man, under what is sometimes termed original 
Indian title or permission from the whites to occupy. 
That description means mere possession not specifically 
recognized as ownership by Congress. After conquest 

they were permitted to occupy portions of territory over 
which they had previously exercised 'sovereignty', as we 
use that term. This is not a property right but amounts 
to a right of occupancy which the sovereign grants and 
protects against intrusion by third parties but which 
right of occupancy may be terminated and such lands fully 
disposed of by the sovereign itself without any legally 
enforceable obligation to compensate the Indians.' And 
later (p. 281): 'No case in this Court has ever held that 
taking of Indian title or use by Congress required 


compensation. ' 


"Having distinguished the Tillamooks' case as one of 


compensation under a special statute, the opinion proceeded: 
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" 'This leaves unimpaired the rule derived from Johnson v 
M'Intosh that the taking by the United States of 
unrecognized Indian title is not compensable under the 
Fifth Amendment. This is true, not because an Indian or 
an Indian tribe has no standing to sue or because the 
United States has not consented to be sued for the taking 
of original Indian title, but because Indian occupation of 
land without Government recognition of ownership creates 
no rights against taking or extinction by the United 
States protected by the Fifth Amendment or any other 
principle of law.' It is surprising, at any rate to one 
not well versed in United States law, to find Johnson v 
M'Intosh cited as authority for this proposition; but 
the case must amount to a total denial that communal Indian 
occupancy of lands gives a proprietary right. If the 
doctrine of communal native title ever existed in the 


United States, it does no longer." 


It is submitted that this analysis is demonstrably incorrect, 


for the United States Court of Claims is able to state in 1967 in Lipan 
Apache v United States 180 Ct. Cl. 487 at 492: 


"To the extent that the Commission and the appellee 
believe that affirmative governmental recognition or 
approval is a prerequisite to the existence of original 
title, we think they err. Indian title based on aboriginal 
possession does not depend upon sovereign recognition or 


affirmative acceptance for its survival. Once established 
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"in fact, it endures until extinguished or abandoned. 
United States v Santa Fe Pac. R.R., supra, 314 U.S. at 
345, 347. It is ‘entitled to the respect of all courts 
until it should be legitimately extinguished ***.' 
Johnson v. M'Intosh, supra, 21 U.S. (8 Wheat.) at 592. 
See Clark v Smith, 38 U.S. (13 Pet.) 195, 201 (1839); 
Worcester v State of Georgia, 31 U.S. (6Pet.) 405, 420, 
439 (1832); Mohave Tribe v. United States, supra, 7 Ind. 
Gl.eComms at’ 262% 


"The correct inquiry is, not whether the Republic of 
Texas accorded or granted the Indians any rights, but 
whether that sovereign extinguished their pre-existing 
occupancy rights. Extinguishment can take several forms; 
it can be effected 'by treaty, by the sword, by purchase, 
by the exercise of complete dominion adverse to the right 
of occupancy, or otherwise ***.' United States v. Santa 
Fe Pac. R.R., supra, 314 U.S. at 347. While the selection 
of means is a governmental prerogative, the actual act 

(or acts) of extinguishment must be plain and unambiguous. 
In the absence of a 'clear and plain indication’ in the 
public records that the sovereign ‘intended to extinguish 
all of the (claimants') rights' in their property, Indian 


title continues... Id. at 353." 


It is submitted that the distinction between "recognized" and 
"unrecognized" Indian title in the United States is solely a result of 


peculiarities of the United States laws relating to the immunity of 
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the sovereign from suit. The sovereign, by United States law, has 

no immunity from suit if the taking of property is a violation of the 
Fifth Amendment to the United States Constitution. Historically, 

the assertion of Indian land claims in the United States has always 
required a specific waiver of sovereign immunity so as to permit a 
suit against the federal government. This has not been true where 
the land taken was part of an Indian Reserve. Indian Reserve land 

is described as "recognized" Indian land and a suit for compensation 
can be based on the fifth amendment and does not require a waiver of 
sovereign immunity. A claim based on a loss of unsurrendered, non- 
reserve land (and therefore based on aboriginal title) does require 

a waiver of sovereign immunity. The problem of sovereign immunity 
is, of course, a real one still for Indian claims in parts of Canada, 


as demonstrated by the decision in Calder v Attorney-General of 


British Columbia. 


The relevant United States cases on these questions are the 


following: 


(a) U.S. v Klamath Indians (1937) 304 U.S. 119 (United States 


Supreme Court). 


The Court ruled that the taking of reserve lands required 


compensation. Mr. Justice Butler ruled at page 123: 


"It is appropriate first to observe that while the United 
States has power to control and manage the affairs of its 
Indian wards in good faith for their welfare, that power is 


subject to constitutional limitations, and does not enable 
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"the United States without paying just compensation therefor 
to appropriate lands of an Indian tribe to its own use or 


to hand them over to others. Chippewa Indians v. United 


States, 301 U.S. 358, 375 and cases cited." 


(b) Shoshone Indians v U.S. (1944) 324 U.S. 335 (United States 


Supreme Court). 


This was a claim for compensation for loss of traditional 
lands. The lands had never formed part of an Indian Reserve. The 
special jurisdictional act passed by Congress only authorized suit for 
claims arising out of a specific treaty. The treaty had not "recognized" 
the Indian title to the lands for which compensation was claimed. The 


Court refused the claim. 


(c) U.S. v Alcea Band of Tillamooks (1946) 329 U.S. 40 (United 


States Supreme Court). 


The jurisdictional act enabling suit permitted suit for 
claims based on "original Indian Title" and compensation was ordered 


on that basis. 


(d) U.S. v Alcea Band of Tillamooks (No. 2) (1950) 341 U.S. 48 


(United States Supreme Court). 


The question arose whether interest was payable on the 
compensation ordered in the prior Tillamooks case. The Court ruled 
that a claim for interest was not authorized by the jurisdictional 


act. 
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(e) Tee-Hit-Ton Indians v U.S. (1954) 348 U.S. 272 (United 


States Supreme Court). 


The Tee-Hit-Ton Indians, without a special jurisdictional 
Act waiving sovereign immunity, sought compensation for the taking of 
traditional lands, never part of a reserve and never specifically 
"recognized" by any treaty or legislation. The suit was based solely 


on the Fifth Amendment. The claim was refused. 


Cf) Tlingit and Haida Indians of Alaska v U.S. (1959) 147 Ct. 
Cls. 315. 


The U.S. Court of Claims upheld an Indian claim based on 
aboriginal title because of a jurisdictional Act permitting the hearing 
of "all claims which the Indians may have against the United States for 


lands taken from them..." 


(g) Lipan Apache v U.S. (1967) 180 Ct. Cl. 487. 


The Indian Claims Commission Act included a general waiver 
of sovereign immunity for Indian claims if taken to the Claims Com- 
mission. On an appeal from the Claims Commission the Court of Claims 
in this judgment upholds a claim based on "unrecognized" Indian title, 


for no procedural, sovereign immunity bar remained in existence. 
J. Brick Cartage v The Queen (1965) 1 Ex. C.R. 102. 


The Exchequer Court, recognized that Indian rights to reserve 
land are the same in law as Indian rights to unsurrendered tribal lands. 


This had been held earlier in the "Star Chrome" case, Attorney General 
for Quebec v Attorney General for Canada (1921) 1 A.C. 401. Recognizing 
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that the Indian Bands interest in the reserve was a "personal and 
usufructuary" right, the Court described the bands title in the 


following way at page 404: 


"For all practical purposes, possession by an Indian 
band of land is of the same effect in relation to day 
to day control thereof as possession of land by any 
person owning title in fee simple. Neither the Crown 
nor any government official has any right or status to 
interfere with such possession by the band except when 
such right or status has been conferred by or under 


statute." 


K. Millirrpum v Nabalco (1971) 17 F.L.R. 141 (Supreme Court 


of the Northern Territory of Australia). 


This major case is the only Australian decision on the 
question of the land rights of Australian Aboriginals. In a judgment 
of 143 pages, Mr. Justice Blackburn examines in detail the evidence 
of landholding by the plaintiff Aboriginal clans and the case law 
in the United States, Canada, India, Africa and New Zealand. He 
holds that aboriginal occupation of definable lands by the specific 
aboriginal clans has not been proven by a preponderance of probabilities 
as being more likely than not. That alone is fatal to the claim. 
Additionally, Mr. Justice Blackburn errs in the interpretation of 
U.S. law (as suggested early in section I), and relies on the British 


Columbia Court of Appeal judgment in Calder v Attorney-General of 


British Columbia. Since none of the judgments in the Supreme Court 
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of Canada in the Calder case rely on the reasoning of the British 
Columbia Court of Appeal, the judgment of Mr. Justice Blackburn is 


necessarily discredited by the Calder decision. 


Ls Calder v Attorney-General of British Columbia, Supreme 
Court of Canada, January 1973. 


On a clear aboriginal title claim the Supreme Court of 
Canada devided evenly. Mr. Justice Judson, holding against the 
Nishga claim, stated that the Royal Proclamation of 1763 did not apply 
to British Columbia, but said that the St. Catherines Milling case 
should not be taken to mean that the Royal Proclamation was the 


exclusive source of Indian Title. He stated: 


"Although I think that it is clear that Indian title in 
British Columbia cannot owe its origin to the Proclama- 
tion of 1763, the fact is that when the settlers came, the 
Indians were there, organized in societies and occupying 
the land as their forefathers had doen for centuries. 

This is what Indian title means and it does not help one 
in the solution of this problem to call it a ‘personal or 


usufructuary right. 


Mr. Justice Judson went on to rule, approving the trial 
judgment of Mr. Justice Gould, that the introduction of general land 
legislation in the colony prior to 1871 constituted a termination of 


whatever rights the Nishga Indians had to aldn outside of reserves. 


"In my opinion, in the present case, the sovereign 


authority elected to exercise complete dominion over the 
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"lands in question, adverse to any right of occupancy 
which the Nishga Tribe might have had, when, by legislation, 
it opened up such lands for settlement, subject to the 


reserves of land set aside for Indian occupation." 


Mr. Justice Hall, like Mr. Justice Judson, attempted to 
demystify the real property notions involved in the claim. He points 


out that possession is of itself proof of ownership. 


"Prima facie, therefore, the Nishgas are the owners of 
the lands that have been in their possession from time 
immemorial and, therefore the burden of establishing that 
their right has been extinguished rests squarely on the 


respondent." 


It was conceded by counsel in the case that if there was an 
Indian title, it had not been expressly extinguished by treaty, 
prerogative act or legislation. Mr. Justice Judson held that the 
rights, if any, could be extinguished implicitly by the bringing 
into force of general land legislation. Mr. Justice Hall held that 
there was a legal Indian title based on aboriginal possession and that 
such a property right could only be taken away expressly. The general 
land legislation, never mentioning Indian rights, could not effectively 


deprive the Indian people of their land. 


It is our submission that Mr. Justice Judson did not rule 
against the legal character of an Indian aboriginal title, but ruled 
that the Indian title had been extinguished. This is also the analysis 
of the decision prepared for the Standing Committee of the House of 


Commons on Indian Affairs and Northern Development. (Because of 
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Mr. Lysyk's impressive academic background, we suggest that his 
presentation can be considered in the same manner as a law review 


article. ) 


We submit that there are two major differences between the 
situation in the Calder case and the case at bar which would make 
Mr. Justice Judson's reasoning inapplicable in the present case. 
In the Calder case the Nishga had, in fact, lost the use of their land 
and become established on reserves. That is not the case in the 
Northwest Territories. The second difference is that there has, 
historically been a statutory, even constitutional recognition of 
Indian land claims in the Northwest Territories which makes extinguish- 
ment by implication inappropriate. A right expressly recognized would 
have to be expressly terminated. (This we suggest as a rule for 
interpretation of legislation, and not as an adoption of a U.S. 


distinction between "recognized" and "unrecognized" Indian title.) 


It is our submission, on the above authorities, that the 
common law recognizes a legal estate called an Indian aboriginal title. 
It is our submission that that title remains unextinguished in the 


Northwest Territories. 
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4. The land rights of the caveators have been confirmed or 
recognized by the Royal Proclaimation of 1763, the Imperial Order 
in Council of 1870 transferring the North-Western Territory to 
Canada, the early Dominion Lands Act and by the Government actions 
relating to Treaty 8 and Treaty 11. 

It is our submission that "recognition" is not necessary 
to establish the legal character of an Indian aboriginal title. 
It would, however, be unrealistic to think that the grim history 
of colonial settlement and aboriginal retreat in Australia and 
the uniform effective denial of any land rights there did not 
play a role in the judgement of Mr. Justice Blackburn in the 
Milirrpum case, above referred to. Imperial Indian policy for 
what is now Canada and Federal Indian policy after Confederation 
have not been based on a denial of an Indian title. 

It is our submission that the Royal Proclaimation of 
1763 applies to the caveat area. The Proclaimation was in any 
case declaratory of Imperial policy (Hall,J, in the Calder case, 
page 45.). The Proclaimation recognized the existence of an Indian 
title and it established procedures for its extinguishment 

"if at any Time any of the said Indians should 

be inclined to dispose of the said Lands, the 

same shall be Purchased only for Us, in our 

Name, at some Publi@€ Meeting or Assembly of 

the said Indians, to be held for the Purpose 

by the Govenor or Commander in Chief or our 

Colony respectively within which they shall 


lie 


>) 
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Initially, the caveat area being outside any colony, the quoted 
procedure would not apply. Since it is a basic rule of statutory 
construction that a statute always speaks, the quoted procedure 
would come to apply after 1870 to the caveat area. This procedure 
has never been supplanted by any other provision or procedure 

for the extinguishment of Indian title. It would continue to 
apply to the Crown in the right of Canada as the successor state 
after the termination of Colonial status. 

In the early 19th century the Imperial government deemed 
it necessary to enact laws for the administration of justice in 
the northwest. In 1803 the Canada Jurisdiction Act was passed by 
the Imperial Parliament: 43 Geo. III c. 138. Section 1 of that 
Act provided, in part: 

“That, from after the passing of this Act, all 

Offences committed within any of the Indian 
Territories, or Parts of America not within 
the Limits of either of the said provinces of 
Lower or Upper Canada, or of any Civil Govern- 
ment of the United States of America, shall be 
and be deemed to be Offences of the same Nature, 
and shall be tried in the same Manner and subject 
to the same Punishment, as if the same had been 
committed within the Provinces of Lower and Upper 
Canada." 
There was controversy after this legislation as to whether it applied 
within the territories covered by the charter of the Hudson's Bay 


Company. To resolve that controversy legislation was enacted in 
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1821, an Act "For Regulating the Fur Trade and establishing a 
Criminal and Civil Jurisdiction within certain parts of North 
America." 1 and 2 Geo IV c. 66. Section 6 of that statute provided: 
"And be it further enacted, that from and after 
the passing of this Act, the Courts of Judi- 
cature now existing, or which may be hereafter 
established in the Province of Upper Canada, 
shall have the same Civil Jurisdiction, Power, 
and Authority, as well in the Cognizance of 
Suits, as in the issuing Process, mesne and 
final, and in all other Respects whatsoever, 
within the said Indian Territories, and other 
Parts of America not within the Limits of 
either of the Provinces of Lower or Upper 
Canada." 
The section further provides that the law relating to land in the 
areas outside Upper Canada shall be the law of England, not the law 
of Upper Canada. These statutes, with their description of the 
caveat area as "Indian Territories", are discussed in the following 
sources: 
Hooper, Aboriginal Title in the Northwest Territories, 
in Cumming (ed) Native Rights in Canada, 2nd Edition, 1971, page 132 
at pages 145 to 147. 
Stanley, The Birth of Western Canada, 1936, University 
of Toronto Press, page 17. 
Rich, Hudon's Bay Company, 1670-1870, Volume III, 1960, 
McClelland and Stewart, page 402. 
Rich, The Fur Trade and the Northwest to 1857, 1967, 


McClelland and Stewart, pages 194-195 and 240-241. 
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The 1821 legislation is significant for a second reason. 
Great Britain, convinced that the competition in the fur trade 
between the North West Company and the Hudson's Bay Company had 
led to crime and unrest, felt obliged not simply to respond by the 
establishment of courts in North America with competent jurisdic- 
tion, but also to end the competition which had been the source of 
problems. In 1821 a union, or more properly a coalition, was 
established by the Hudson's Bay Company and the North West Company. 
A licence of exclusive trade was granted under the 1821 legisla- 
tion to the Hudson's Bay Company, and William McGillivray, Simon 
McGillivray and Edward Ellice (three partners in the North West 
Company). Prior to the 1821 licence, trade with the Indians in 
the Mackenzie basin would have been free, as proclaimed by the 
Royal Proclamation of 1763. Until 1821 neither the Hudson's Bay 
Company nor the North West Company had any special rights in the 
lands beyond the Hudson's Bay Company charter. Unlike the charter 
areas, Hudson's Bay Company rights in the "Indian Territories" of 
the Mackenzie basin were based solely on an exclusive licence to 
trade. See Rich, Hudson's Bay Company, 1960, pages 401 to 405. 

The Hudson's Bay Company applied for a renewal of the 
licence in 1837 and in 1838 the licence was extended for 21 
years. See Stanley, The Birth of Western Canada, pages 20-21. 
Around the middle of the 19th century Canada began to indicate 
some interest in the west, partly based on fears that the United 
States might expand into the area. See Morton, A History of the 
Canadian West, 1939, reprinted University of Toronto Press, -1973, 
at pages 23 to 25. In advance of the expiry of the licence, a 


Select Committee of the British House of Commons was established 
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in 1857 to consider the state of the areas under the Hudson's 

Bay Company charter and under the licence. See Morton, A History 
of the Canadian West, page 21: Rich, Hudson's Bay Company, pages 
772 to 775. The Government of Great Britain was only willing to 
extend the licence for one, then two years. This was unsatisfact- 
ory to the Hudson's Bay Company and the licence terminated in 1859. 
From 1859 to 1870 the trading position of the Hudson's Bay Company 
in the Mackenzie basin was not based on any legal trading monopoly, 
but on a de facto monopoly position. See Morton, A History of the 
Canadian West, page 831. 

In 1867 the British North America Act made provision fo 
the admission of "Rupert's Land and the North-Western Territory" 
into the Union. Section 146 read: 

"It shall be lawful for the Queen, by and with 

the advice of Her Majesty's most Honourable 
Privy Council on Addresses from the Houses of 
Parliament of Canada, and from the Houses of 
the respective Legislatures of the Colonies 
or Provinces of Newfoundland, Prince Edward 
Island, and British Columbia, to admit those 
Colonies or Provinces, or any of them into the 
Union, and on address from the Houses of 
Parliament in Canada, to admit Rupert's Land 
and the North-Western Territory, or either 

of them into the Union, on such terms and 


conditions in each case as are in the Addresses 
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expressed and the Queen thinks fit to approve, 
subject to the provisions of this Act; and the 
provisions of any Order in Council in that 
behalf shall have effect as if they were enacted 
by the Parliament of the United Kingdon of 
Great Britain and Ireland." 
In December, 1867 an Address to the Queen by the Senate and House 
of Commons of Canada prayed for the transfer of Rupert's Land and 
the North-Western Territories to Canada and stated: 
"that, upon the transference of the territories 
in question to the Canadian Government, the 
claims of the Indian tribes to compensation 
for lands required for purposes of settlement 
will be considered and settled in conformity 
with the equitable principles which have 
uniformly governed the British Crown in its 
dealings with the aborigines." 
(Schedule A to the Order in Council of 1870) 
Prior to the second Addresses, the Senate and House of Commons passed 
a series of resolutions one of which stated: 
"Resolved, - That upon the transference of the 
territories in question to the Canadian Govern- 
ment, it will be the duty of the Government to 
make adequate provision for the protection of the 
Indian tribes whose interests and well-being 
are involved in the transfer." 


(Schedule B to the Order in Council of 1870) 
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The second Address, dated May, 1869, sought the transfer of the 
territories upon "the terms and conditions" expressed in the 
resolutions, one of which resolved: 

"That upon the transference of the territories 

in question to the Canadian Government it will 
be our duty to make adquate provision for the 
protection of the Indian Tribes whose interests 
and well-being are involved in the transfer, 
and we authorize and empower the Governor-in- 
Council to arrange any details that may be 
necessary to carry out the terms and conditions 
of the above agreement." 

In both the resolutions and second Address, the Senate 
and House of Commons approved the terms of the agreement between 
the Government of Canada and the Hudson's Bay Company relating to 
the transfer, as did the Governor-in-Council. These terms are 
set out in Schedule B and included, amongst other provisions, the 
following: 

"8. It is understood that any claims of 

Indians to compensation for tands required 
for purposes of settlement shall be disposed 
of by the Canadian Government, in communica- 
tion with the Imperial Government, and that 
the Company shall be relieved of all respons- 
ibility in respect of them." 
In the deed of the Company's surrender of Rupert's Land to Her 


Majesty (Schedule C to the Order) it is also stated: 
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"Any claims of Indians to compensation shall 
be disposed of by the Canadian Government in 
communication with the Imperial Government; 
and the Company shall be relieved of all 
responsibility in respect of them." 

The Dominion Lands Act of 1872, the first Act dealing 
with the sale and disposition of federal crown lands, provided: 

"42. None of the provisions of this Act respect- 

ing the settlement of agricultural lands, or the 
lease of timber lands, or the purchase and sale 

of mineral lands, shall be held to apply to 
territory the Indian title which shall not at 
the time have been extinguished." 

In 1899 a section was added granting the power "upon extinguishment 
of the Indian title in any territory or tract of land" to make 
grants of land to persons in actual peaceable possession of land 
Inethatwanéasatetnatucime.. |New fieStsseCtionm was cropped from the 
Act in 1908, the second in 1950. See Hooper, Aboriginal Title 

in the Northwest Territories, in Native Rights in Canada, pages 
164-165. 

The Government of Canada clearly recognized a need to 
extinguish the Indian title to the caveat area. An Order in 
Council of January 26th, 1891 stated, in its introductory para- 
graph: 

"On a Report dated 7th of January 1891, from 


the Superintendent General of Indian Affairs 
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Stating that the discovery in the District 
of Athabaska and in the Mackenzie River 
Country that immense quantities of petroleum 
exists within certain areas of those regions 
as well as the belief that other minerals 
and substances of economic value, such as 
sulphur on the South Coast of Great Slave 
Lake and Salt on the Mackenzie and Slave 
Rivers, are to be found therein, the 
development of which may add materially 

to the public weal, and the further con- 
sideration that several: Railway projects 

in connection with this portion of the 
Dominion may be given effect to at no such 
remote date as might be supposed, appear 

to render it advisable that a treaty or 
treaties should be made with the Indians 

who claim those regions as their hunting 
grounds, with a view to the extinguishment 
of the Indian title in such portions of the 
same as it may be considered in the interest 
of the public to open up for settlement." 

This Order in Council, by the evidence of Father Fumoleau, was 
never acted upon. 

A second Order in Council was enacted on June 27, 1898. 


Liareddeinepa ru: 
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"On a Memorandum dated 18 June 1898 from the 
Superintendent General of Indian Affairs, 
stating that a report was received some time 
ago from the Commissioner of the Northwest 
Mounted Police, as to the advisability of 
steps being taken from the making of a treaty 
with the Indians occupying the proposed line 
of route from Edmonton to Pelly River. He 
intimated that these Indians - though few in 
number - were turbulent and liable to give 
trouble should isolated parties of miners or 
traders interfere with what they considered 
their vested rights; ... The Minister states 
that he causela copy of the Commissioner's 
report to be transmitted to the Indian 
Commissioner at Winnipeg, who thereupon 
reported that the extension of Governmental 
authority to the upper Slave Lake and Peace 
River Districts before the relinquishment of 
the aboriginal title had been regarded more or 
less jealously by the Indians and by the large 
Half Breed population of the Lesser Slave Lake 
District. He expressed the conviction that the 
time had come when the Indian and Half Breed 
population of the tract of territory north of 
that ceded to the Crown under Treaty No. 6 
and partially occupied by whites either as 
miners or traders, and over which the Govern- 


ment exercised some measure of authority should 
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be treated with for the relinquishment of 
their claim to territorial ownership." 
These portions of the Order in Council are substantially repeated 
in an Order in Council of December 6, 1898, dealing with the 
extension of Treaty 8 into British Columbia. 
As a result of these decisions Treaty Commissioners were 
appointed. Treaty 8 is dated 1899 and 1900. 
On March 3rd, 1921 an Order in Council was passed 
(referred to, in error, when admitted as an exhibit as being in 
February 1921) which authorized the negotiation of Treaty No. 11. 
The Order in Council reads in part: 
"The early development of this territory is 
anticipated and it is advisable to follow 
the usual policy and obtain ‘aura the Indians 
cession of their aboriginal title and thereby 
bring them into closer relation with the 
Government and establish securely their legal 
position." 
The Public Notice dated March 23rd, 1921 asking the Indians and 
Halfbreeds to be present at certain locations on certain days to 
meet with the Treaty Commissioner reads, in part, as follows: 
"The Commissioner will deal with the Indians 
and halfbreeds of such district and adjacent 
lands with a view to the extinquishment of 
the aboriginal title to the said territory and 
and Sane 
Treaty 11 is dated 1921 and 1922. 


The documents quoted are all of substantive legal charac- 
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ter. They indicate a continuity of legal concern with Indian 
rights. By the Royal Proclamation of 1763 "territories" are 
"reserved" to the Indians as their "hunting grounds’, territories, 
in our submission,which include the caveat area. In the jurisdic- 
tional acts of 1803 and 1821 the caveat area is included in what 
is described as "Indian Territories". The Imperial Order in 
Council admitting the North-Western Territory into the Union 

had, by section 146 of the British North America Act, the same 
effect as if "enacted by the Parliament of the United Kingdom of 
Great Britain and Ireland." The Order in Council is, then, a 
constitutional document, and its acknowledgment of the "claims of 
Indians to compensation for lands required for purposes of settle- 
ments" cannot be frustrated by domestic legislation. It is 
consistent with the clear constitutional obligation that the 
early Dominion Lands Act protected Indian title. The Orders in 
Council, quoted above, represent a clear executive acknowledgment 
of the need to extinquish an Indian title and an intention to do 
so. The historical recognition of Indian claims is probably clearer 


in the Mackenzie drainage area than in any other portion of Canada. 
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5. Treaty 8 and Treaty 11 could not legally terminate Indian land 

rights. The Indian people ‘did *notsunderstand or agree to the terms 
appearing in the written version of the Treaty. Only the mutually 

understood promises relating to wildlife, annuities, relief and 


friendship became legally effective committments. 


The motivation of the Crown in the right of Canada in 
persuing Treaties 8 and 11 is clear from the historical evidence 
of Father Fumoleau. The Crown wished access to mineral and oil 
wealth. When the sole reason for a Treaty had appeared to be the 
welfare of the Indian population, the Crown expressed disinterested. 

Three kinds of evidence were adduced during the inquiry 
about the understanding of the Indian people at the time of 
Treaties 8 and 11: 

(a) the evidence of Indian people, a number of whom 
were present when Treaty was signed, 

(b) the evidence of non-Indian witnesses and archival 
material, 

(c) the conclusions of expert witnesses. 

We submit that each source of evidence supports an Indian view of 
the treaties as involving three elements: (7) hunting and fishing, 
(i117) annuities, relief and welfare, and (iii) friendship and 
peace with non-indian people. - 

(a) (i) the evidence of Indian people on hunting and 
fishing. 

Ted Trindle, who was present at the signing of Treaty 11 
in Fort Simpson in 1921 testified at page 248: 

Q. Do you remember if they talked about land? 

A. Well, they talked about land and the Indians 
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were scared that by taking Treaty they would 
lose all of their rights but the Indians were 
told not, but if they were taking Treaty they 
would get protection. They were told it was 
not to get the land but they would still be 
free to roam and hunt as usual, no interference. 
We will give you Treaty but you will still be 
possible to roam and hunt as usual, as you wish 
CON 
Q. Was there any talk of reserves? 
A. I don't think so but they were dead against it. 
They didn't want to be tied up. They wanted 
Treaty but wanted still to have freedom. 
The connection between hunting rights and land comes out clearly 
in this testimony. A promise of continuing freedom to hunt is a 
statement that the land will not be taken. 
Phillip Moses of Fort Wrigley, who was present at Treaty, 
testified at pages 297-298: 
"They put up quite an argument with the Commissioner 
about game laws, like, but the Commissioner 
said nothing would be changed, everything 
would be the same as way back, and everything 
would be the same in the future, and that is 
where the old manwt was having a talk to the 
Commissioner about it and that is why he didn't 
want to take the money, but when the Commissioner 
promised the old man things would be the same as 


way back, that is why he took the money." 
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Again the issue of game laws is the focal point for understanding 
what the Treaty is about. The argument about game laws is 
answered by the promise that nothing would change. 
Johnny Jean-Marie Beaulieu of Fort Resolution, who was 
present at Treaty, testified at page 321: 
"'That is all right, we are going to pay the 
Treaty here, but the closed season on the 
Buffalo has nothing to do with the people 
here,' we were told. ‘This is our country, 
our land, and just because you give us 
that money, we don't want you people to 
forbid us from killing anything, any game.' 
He said 'It is true but if you do not let 
them people in Fort Smith kill the buffalo, 
we are not going to take Treaty here.' 
That is what the old man said, the Chief said. 


'I am only spokesman,’ he said, ‘I am not the 
boss yet. I am only told what to say,' said 
he." 

He stated at page 324: 

"Then Chief Snuff said 'You have already paid 
Treaty in Fort Smith and closed the season on 
the buffalo. Now, if you pay Treaty here, if 
we accept this Treaty money, you will not have 
any closed season on any other thing on our 
land here, our country. There will be no 


closed season on this land if I am the Chief 


here for this land.' The the Treaty party 
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said that 'If you take Treaty now, there 
will be no closed season on anything at all. 
We will not have anything to do with anything 
here against your people and we will never 
talk about your land.' The Treaty party then 
said 'We will pay out the Treaty to you here 
and it has no binding on your land or country 
atvallceelt has Nouning=towdo with@tnis land. ~ 
The interrelationship of land and hunting rights is clear. 
Victor Lafferty of Fort Providence was present as an 
interpreter at Treaty in 1921. He testified at page 355: 
"He (the Indian headman Paul Lefoin) said 'I 
don't want you to put us on reserves. I don't 
write or read, but I Know outside you put some 
Crees on a small piece of land, and after they 
hunted that, they are hard up. We want to be 
free, hunting. We don't want you to close the 
animals, moose or anything else we live on. 
You have closed the buffalo and swans and killed 
them now. They used to be our food.' So, he says, 
‘If you don't change anything, we will take 
Treaty.'" 
Here the reserve concept is seen to involve restrictions on hunting 
and is rejected for that reason. 
Johnny Yakaleya of Fort Norman, who was present at Treaty, 


testified at page 3/9: 
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Q. What was to happen as long as the river 

kept flowing and the sun was there and 
Bear Rock was there? Or what wasn't going 
to happen? 

A. He said the way our old parents, our old 

grandparents, lived, how they hunt and make 

their living, the white people would never 

stop you. This is your country and you can 

hunt free. That is what they promised us, 

and they gave us some money. They paid us 

TOV ite 
The one sentence "This is your country and you can hunt free" 
capsulizes the significance of this testimony. The surrender of 
land and the retention of hunting rights are perceived as mutually 
exclusive. We are not seeking to reopen adverse decisions on 
hunting rights. The testimony relating to hunting rights is stressed 
here to suggest that if Indian people saw the treaties as protect- 
ing their right to hunt (and that is their uniform testimony) then 
it follows that they did not understand that they were being asked 
to surrender their land. 

The interconnection between land and hunting was 
explicitly put, in cross-examination, to William Norman, who was 
present at Treaty in Arctic Red River. The question and answer 
appear at page 428: 

Q. Isn't the reason you say it belongs to you 

and the reason you want to have it, that you 
have hunted and fished and trapped on it before 


AandmSUliie wan GalOmnl Sn anunte danas trap Oleic? 
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A. He said, yes, hunting and fishing and 

trapping. 

(a) (ii) The evidence of Indian people on annuities, 
relief and welfare. 

Some intriguing notions emerge as to the benefits 
promised by the whites at Treaty. Louie Norweigian of Jean Marie 
River, who was present at Fort Simpson at Treaty testified at 
page 136: 

""He said if he took the money as the Treaty 

and you want to build a house and maybe 200 

miles away from the place, and you want a 

cook stove and if it is heavy, the white man 

has to pack it to where you want it. It is 

going to be done. That was the promise.'" 
He stated on page 144: 

"'He said, if you take the treaty money, the 

promises that are made at the time, a load 
of grubstake every year at treaty time. That 
was repeated time and time for three days.'" 
Again, the same witness, at page 145: 
"'It is the Commissioner that have told that 
to my grandfather, "you take the treaty, and 
that is the way we are going to look after you. 
It is in the hands of the government.'" 
Chief Vital Bonnetrouge of Fort Providence testified at page 172: 
"'The way I understood, the people themselves, 
that the old chief did not want to take the 


five dollars, this treaty money, if this five 
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would be given - they understood it was a 

peace treaty and they would get everything 

free, medical attention and other things, 

and education and all that would be free to 

them and, therefore, they always thought on 

their part, for instance, for preventing 

from starvation it was understood by the 

Indians and, therefore, they took the treaty 

on that condition, not for the land.'" 
Phillip Lafferty, who was at Treaty in Fort Simpson, stated at 
page 224: 

"'The promises were never fulfilled. They were 

supposed to get supplies, whatever they 

wanted, by boat loads or something, at a 

time.'" 
Philip Moses, who was present at treaty at Fort Wrigley, testified 
at page 292: 

""My step-father had quite a talk with the 

Commissioner about this but all he says 

is that the Commissioner says he will be 

getting a boat load of groceries for his 

band, like chickens and everything, that 

would last a year.'" 
Pierre Frienzie, who was present at Fort Resolution at treaty 


in 1900, testified at pages 304 and 305: 
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""When the first Treaty party came in, there was a 
lot of people here and they brought in a lot 
of things. They brought everything in, like 
nets, shells, flour, and they told the people 
they were going to do this to the Indian people 
all the time and they were going to help them 
out this way. So then the older people were 
saying we are not going to take that five 
dollars because they are giving things to 
us for nothing so they might be fooling 
uS, SO we won't take that money for nothing. 
So, he says, if they took the money they 
would help the Indian people out as long as 
the sun doesn't go back and the river does : 
flow, the river doesn't flow back, they would 
be helping the Indian people. So the Indian 
Cone told them that even though you tell us 
this, after so many years we don't know any- 
thing about it because we don't have a paper 
Or anything. So this money they gave, they 
Were told, this was the money just to help 
the Indian people out and they would not be 
in each other's way, because the Indian 
people were poor and they wanted to help them 


out with medicine and things like that.'" 
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Antoine Beaulieu, who was also present at Fort Smith at Treaty, 
testified at page 317: 
"'They said if you take this money, you will 
never be in trouble or hard up or anything 
ifeyvoumtaker tHisamoney  setnd tal Sedl lien 
Victor Lafferty, who was at Fort Providence at Treaty, testified 
at page 363: 
""Well, Paul Lefoin said it is not every Indian 
who can make a living hunting. You have to 
help them with something. All of them should 
get amunition and shoot and if anyone is 
starving in one post, and some of them starved, 
they could get flour and bacon and things like 
that at the post. That is what he told them.'" 
William Norman, who was a Treaty at Arctic Red River, testified 
at page 419: 
""He said that Chief, he has been told he can 
ask for everything to the Government, and 
the Government will issue whatever he asks 
for. He told him not to be scared but to 
go ahead and ask and you will get it. That 
is what he has been told, he says.'" 
Isadore Kochon, of Colville Lake, testified on page 460: 
Q. Did they say why you were getting the five 


dollars? 


=6 62 


A. In the first place, we though the Govern- 
ment was going to keep us like his sons, 
that is why he was passing the five dollars 
to us, like to his son-or children, I don't 
know. 

The traditional life was a difficult life. The white 
men came with ample supplies and lots of money. The treaty party 
came to Fort McPherson in the first gas boat the community had 
ever seen (pages 438 and 439). To a people with a sharing "hunter 
ethic" it must have seemed natural that the whites would share 
their astonishing wealth. The evidence of the native witnesses 
is consistent that aid and supplies were a basic part of the 
treaty and this set of promises was not seen by the witnesses as 
connected to any commitment or promise by the Indian people. 

(a) (iii) the evidence of Indian people on friendship 
and peace. 

Native witnesses were asked again and again why the whites 
wanted them to sign treaty. The evidence referred to above indicates 
that the whites were not going to interfere with hunting rights 
or take the land and were going to supply aid. Why were the whites 
doing this? What did they want? The answer seemed to be two 
interrelated matters: Whites and Indians were to live in peace 
and more whites were coming into the area. 

Louie Norwegian, who was present at treaty at Fort Simpson 
in 1921 with his grandfather "the old Norwegian" the leader of 


the Fort Simpson Band, testified at page 132: 
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""My grandfather wants to know why they have 
to take that money from the people, and the 
Commissioner told him that the treaty that 
is going to be developed in future years, 
that there would be lots of white people and 
if the Indians took the money they may be 
registered, and if there is enough white people 
in the country, the government will know 
wherever the individual Indian is going to 
be, and this is all the treaty amounts to.'" 
There was a "very big discussion" about the "quantity of white 
people coming in the future to the Northwest Territories." 
(Page 148) 
John Farcey, who was at Treaty in Fort Providence, 
testified at page 341: 
""Yes, he says he doesn't remember to well. 
Nobody mentioned land. It was a peace 
treaty. They all shook hands and signed 
a Treaty and that is all he remembers.'" 
Michel Landry, who was also at Treaty in Fort Providence, 
testified at page 343: 
""On the seventh day, they finally gave in, 
I guess, so he said they made a sort of 
peace Treaty with the Indians. He said 
there would be peace among them as long 
as the Mackenzie River is flowing and the 


Sun goes back where it comes.'" 
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Louis Caesar, who was in Fort Good Hope at Treaty, 
testified at pages 403 and 404: 

"'"The Commissioner, he says it was Mr. Harrison, 

the one paying the Treaty, told the people 
that in the days to come, in the future, 
your land will be crowded with white people. 
In order that the white people won't over- 
crowd your land, we are going to give you 
some money to prevent the white people from 
crowding your land, your country.'" 

There is to be peace and the Indians are to be protected. 

(b) (i) The evidence of Non-Indian witnesses and archival 
material about hunting and fishing. 

Father Fumoleau testified that disputes about hunting 
rights were a constant occurance after treaty and led to some 
instances of Indians boycotting treaty payments. 

The Nelson Commission reported in 1959 (page 4): 

“ltesnoudd ne noted that although the Treaties 

were signed sixty and thirty-eight years ago 
respectively, very little change has been 
effected in the traditional mode of life of 
the Indians in the Mackezie District. Very 
few of the adults had received an elementary 
education and consequently were not able to 
to appreciate the legal implications of the 


Treaties. Indeed some bands expressed the 
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view that since they had the right to hunt, 

fish and trap over all of the land in the 
Northwest Territories, the land belonged to 

the Indians. The Commission found it 

impossible to make the Indians understand 

that it is possible to separate mineral rights 

or hunting rights from actual ownership of land. 
It must be remembered that until recently the 
Indians of this area have remained semi-nomadic 
hunters and trappers, living in the vicinity of 
small trading-post settlements for a few months 
of the year but roaming over vast tracts of 

land in search of food and fur-bearing animals 
for the remainder of the time. Under the 
circumstances, to suggest to them that they were 
entitled to a certain area of land was more or 
Tees meaningless for, due to their way of living, 
they had virtually no interest in using the land 
and could not conceive that taking the land would 
benefit them." 

The Affidavit of Bishop Breynat of November 27, 1937 
and the other Affidavits of witnesses to treaty state that the 
foldowing promises were made by the Commissioner: 

"They were promised that nothing would be done 

or allowed to interfere with their way of making 
a living as they were accustomed to and as their 


antecedents had done. 
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They were guaranteed that they would be protected 

in their way of living as hunters and trappers 

from White competition, they would not be prevented 

from hunting and fishing, as they had always done, 

so as to enable them to earn their own living and 

maintain their existence." 

(b) (ii) The evidence of Non-Indian witnesses and archival 
material about annuities, relief and welfare. 

Father Amourous, testifying at Rae, made the following 
comment at page 525: 

"The Dogrib word, with reference to the white 

man's word "Treaty" means giving out of money." 

In the report of Mr. Harris for the Simpson Agency of 
the Department of Indian Affairs for 1922, Mr. Harris recounts 
visiting the communities to pay annuities. At Fort Nelson the 
Indians complained that no doctor had come to the community for 
five years and that they had been promised medical attention at 
Treaty. At Fort Simpson, Harris recounts: 

"There was some difficulty with the Chief, who 

said that he had been promised by the Commissioner, 
that whatever he asked for would be given him 

‘and that this promise had not been kept. I 

replied that I had been present when the Treaty 

was made, and that I had heard no such promise, 

and that further, anyone making such a promise 

had gone beyond his powers and beyond his ability 


to fulfill such promise." 
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In the report for 1924, Mr. Harris recounts the follow- 
ing discussion at Fort Norman: 

"The chief told me that the Indians had decided 

to not take Treaty any more, as the man in 

charge of the Hudson's Bay Company's post had 
told them that in former times the Company always 
helped the Indians who were unable to help them- 
selves, but that since they had taken this 

money, the Company had withdrawn their support. 
The post manager was unfortunately absent, so 

I was not able to confront him, but I told the 
Indians that the Government had been paying 

the Company each year for the support of their 
Sick and Destitute, at least every since I 

had been Agent, and for several years previously. 
All took Treaty, and everything passed off 
Satastactordulucys 
In the report for 1925, Mr. Harris recounts the follow- 

ing discussion at Fort Simpson: 

"On the following day, July 16th. all the Indians 
came down to the Agency, and Antoine began 
proceedings by saying that the promises 

which the Government had made them had not 

been fulfilled. I asked what these promises 
were, and he replied that they had been promised 
that they would receive from the Government 


everything they wanted, and would all be 
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prosperous, if they accepted the Treaty. I 

replied that the Government had never made 

such a promise but that if they had been told 

this that there was a misunderstanding some- 

where. Headman Betsidia then asked me to give 

them sugar for their annuity feast, but I told 

him that no sugar was sent for that purpose, 

and that I would issue the customary rations 

consisting of Flour, Bacon, Tea and Tobacco, 

as heretofore, but with nothing else." 

Mr. Harris commented: 

"TIT believe it to be my duty to inform you that 

I know that certain promises were made these 
Indians at the first Treaty which in my 
Opinion never should have been made. The 
Indians at Fort Simpson did not wish to accept 
the Treaty at first, and I think the wisest 
course would have been to let them alone till 
they asked for it themselves, though I do not 
in any way wish to criticise the action of my 
Superiors in the Department." 

Father Fumoleau gave evidence that the early requests for 
relief for Indians put forward by Bishop Breynat and Mr. Conroy of 
the Department were rejected by the Federal Government on the basis 
that there was no Treaty. The request then became requests for 


a Treaty as a means of securing aid and relief for the Indians. 
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The Affidavit of Bishop Breynat of November 27, 1937 
and the other Affidavits of witnesses to Treaty state that the 
following promises were made by the Commissioner: 

"The old and destitute would always be taken 

care of, their future existence would be 
carefully studied and provided for, every 
effort would be made to improve their living 

Cconddtionsen: 

(b) (iii) The evidence of Non-Indian witnesses and 

archival material about friendship and peace. 

Clearly the primary reason for the negotiation of 

Treaty 8 in 1899 and 1900 was the influx of prospectors involved 
in the Klondike golaerusin.  ines0rdersinecounct!.of June 2/7. 
1898, quoted earlier, gave peace as the major factor sought in 
negotiating Treaty 8: 

"On a Memorandum dated 18 June 1898 from the 
Superintendent General of Indian Affairs stating 
that a report was received some time ago from 
the Commissioner of the Northwest Mounted Police, 
as to the advisability of stens being taken for 
the making of a treaty with the Indaians occupying 
the proposed line of route from Edmonton to 
Pelly River. He intimated that these Indians - 
though few in number - were turbulent and liable 
to give trouble should isolated parties of miners 
or traders interfere with what they considered 


their vested rights.... 
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A second Order in Council of May 3, 1899, begins: 
"On a Report dated 29 April 1899 from the 
Superintendent General of Indian Affairs, 
stating that he has reason to believe that 
the Commissioners appointed to negoitiate 
a treaty with the Indians of the Athabasca 
District and adjoining country, and to deal 
with the claims of the Halfbreeds, will 
meet with great difficulty in their missions 
for the reason that the Halfbreeds are 
dissatisfied with the measure of recognition 
which by law is accorded to their claims, 
and because the Indians are suspicious of 
Governmental interference and are hostile to 
the incoming white men whose advent they fear 
will destroy their hunting grounds." 
To deal with these anticipated problems it is decided to involve 
Father Lacombe in the negotiations. 
The Memorandum of Duncan Campbell Scott to the Honourable 
Sir James Longheed of November 23rd, 1920, refers to "the increased 
immigration of prospectors, trappers, traders and white settlers" 
as a reason for negotiating Treaty 11. 
(c) The conclusions of expert witnesses. 
Dr. June Helm expressed general conclusions about the 


Treaties at pages 32 to 34 of her testimony: 
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"IT have drawn two kinds of conclusions. There 
are those directly communicated to me by the 
Indians and those which in my understanding 

of their culture the Indians could or could 
not understand. The complaints I heard prior 
to 1967 relating to the Treaty were that its 
provisions never had anything to do with the 
land. It was never mentioned by Indians 

that land had anything to do with the Treaties. 
It was mentioned very frequently thereafter 
with expressions that "we did not know, nobody 
told us we were giving away our land". "We 
would never have done it, had that been the 
case". Men said to me "I was at the Treaty, 
and I didn't hear anything". And other men 
said to me "I didn't know anything about why 
the Chief was appointed". So that, and I am 
sure that this is with complete honesty, the 
people have expressed shock at something new 
and unknown to them. From what people have 
said to me, and I know some of these people 
pretty well, and I think it was not cissimula- 
tion, and this was indeed news to them. It was 
not understood before, and I understood in 
previous years, although I did not bring this 
up with them and I wish I had brought it up 


before now feeling a sense of responsibility, 
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even in 1960, in reading the Treaty with others 
as well as myself, how could anybody put in the 
Athapaskan language through a Metis interpreter 
to mono-lingual Athapaskan hearers the concept of 
relinquishing ownership of land, I don't know, 

of people who have never conceived of a bounded 
property which can be transferred from one group 
to another. I don't know how they would be able 
to comprehend the import translated from English 
into a language which does not have those concepts, 
and certainly in any sense that Anglo-Saxon 
jurisprudence would understand. So thus sean 
anthropological opinion and it has continued 

to puzzle me how any of them could possible have 
understood this. I didn't think they could have. 
That is my judgement. 

Would you conclude that the Indian People would 
have some Wencion of what happened or of what the 
significance of the Treaties were? 

Yes, on the face of it, on the face of the terms 
of the Treaty, they were told that they would be 
able to hunt off the land and fish fer even, as) long 
as the sun rises and the river doesn't stop 
running and "now they are interfering with our 
hunting". The other statement is "why did you 
Sign this? What did they ask you to do?" and the 
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answer was that "we want to make sure that 
everything is going to be peaceful", and that 
when the Doctor Jekyll and Hyde people come 
in, there will never be any trouble, and the 
Indians were agreeable that the Indian people 
and the whites should never have any trouble 
and that is, you might say, the only positive 
reason the people though the whites wanted 
them to sign. They thought they would always 
be able to hunt and fish, and it turned out 
to be a misunderstanding." 

The evidence of Mrs. Gillespie is in harmony with these 
conclusions. 

Father Fumoleau concluded that the treaties meant relief 
to the Indians and that the single greatest issue was always the 
freedom to hunt and trap. He testified that the entry of white 
people, and the protection of Indian hunting and trapping rights 
against white competition, were basic elements in the Indian 
understanding of what the treaties meant. 

It is submitted, then, that the evidence establishes a 
set of understandings significantly at variance with the written 
versions of Treaty 8 and Treaty 11. 

There is additional evidence simply indicating a lack 
of comprehension by Indian people and a defering to the advice of 
Bishop Breynat and the wishes of the treaty party. 

Chief Edward Sayine of Fort Resolution testified at 


page 183: 


testified 


testified 


aes 


"Treaty 8, and they are Indians, and those people 

are - it isn't like today - since 30 years they can 
talk and write good, and my son was here, and in 

those days at treaty time they just give it to 

them and go, and they don't understand that, and 

they don't speak English, and they don't write." 
Ted Trindle, who was present at Treaty at Fort Simpson, 
at page 245: 
"They offered to pay the Treaty but the meaning 

was unknown. I don't think anyone understood 

what it was all about." 
Julyan Yendo, who was present at Treaty in Fort Wrigley, 
at page 3/70: 

"It was the first time I seen a white man and 

I don't know what I was getting the money for." 


William Norman, who was present at Treaty in Arctic Red 


River, testified at page 417: 


" ...they (the Indians)told him that this Chief 
is just as good as King George and nobody is 
going to tell him what to do for his tribe. He 
said, the only thing he is going to listen to is 
the Roman Catholic Bishop. At the time of the 
meeting there was a Roman Catholic Bishop at the 


meeting.: 
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Julien Andre , who was present at Treaty in Arctic Red 
River, testified at page 435: 

"She says she heard people saying they don't 

want no Treaty but the Bishop was there and 

he told the people it will be O.K. if they 
take the Treaty, and then everybody started 
TOPAQGGee a 

Albert Menacho, who was a Treaty at Fort Norman, 
testified at page 480: 

"He said they weren't going to agree to have 

a Treaty but this guy Harry insisted that as 
long as the Mackenzie River flows and the sun 
never sets, then nothing would change in the way 
they were living if they had Treaty. He said 

in the future they would keep arguing about 
Treaty if they didn't have Treaty, so might as 
well have it now and quit bothering." 

Pierre Michel, who was at Fort Resolution at Treaty, 
testified at page 488: 

"He said, if didn't take money, there going 

to be some sort of trouble for the Indian 
people. He said Government people said that." 

There is additional evidence that the proper procedure 
for negotiating a Treaty was not complied with. Clearly, with 
Treaty 11, we are dealing with the last dregs of the Treaty making 
process in Canada. Whereas in the past three commissioners were 


appointed to negotiate treaty, with Treaty 11 only one commissioner 


Ze Oe 


is appointed. The commissioner is H. A. Conroy, a regional figure 
in the Department of Indian Affairs. In contrast for Treaty 8 at 
least two of the three commissioners were national figures in 
Indian Affairs (David Laird and J.A.J. McKenna). The Order in 
Council appointing Conroy as Commissioner for Treaty 11 attaches 
to it a draft of the Treaty, a clear departure from the pattern 
with Treaty 8. The details of the terms were settled in advance 
and not by negotiation. The fact of "outside promises" not 
included in the text of the Treaty is confirmed by Indian evidence 
and by the Affidavit of Bishop Breynat. The negotiations, if 
such they can be called, were rushed. The notice of the Treaty 
dates from the Public Archives is dated March 23rd, 1921 and the 
finst date: LOmaureaty\alseully othe 192l. Asea result of the 
short notice to a hunting people, significant numbers of Indian 
people were not present at the ‘negotiation’ and signing of Treaty. 
The Royal Proclamation of 1763 laid down a procedure for negotiating 
a treaty, a simple pragmatic procedure: 

" ..if at any time any of the said Indians should 

be inclined to despose of the said lands, the 

same shall be Purchased only for us, in our Name, 

at some public Meeting or Assembly of the said 

Ind tans 
Has there been a "public meeting or assembly" when a significant 
percentage of the population is absent in the bush, unaware of the 
Treaty meeting? The Annual Reports of Harris in the years after 
Treaty 11 indicate the number of Indians added to the annuity list 


in subsequent years, Indians who had not been present the first 


year. | 


gle 


There is also a problem relating to the signatories to 
the Treaty. William Norman, who was present at Treaty in Arctic 
Red River, testified at page 427: 

Q. Did the Government people ask your people 

to decide on one person who would be the 
spokesman and Chief for your people, so the 
Government could talk to that person, the 
Chief? 

A. Well, that time in 1921, when they first 
passed Treaty, the white people asked us to 
choose a good man to be Chief, so we picked 
Old Paul and Fabian Quayan, those were the 
two elected for Chief. 

Q. Did your people tell Paul and Fabian to 
speak for your people? 

THE INTERPRETER: Before the Treaty was given out? 

THESGOU Rien es. 

This was the proper procedure, one sanctioned by earlier treaty 
negotiations. The assembled Indians chose spokesmen to treat with 
the Commissioner. It is startling to find evidence of Indian 
spokesmen being selected by non-Indians: Testimony of Johnny Jean- 
Marie Beaulieu on pages 319 and 320. A disturbing account emerges 
in relation to Treaty at Fort Simpson. The Indians, led by Old 
Norwegian, refused treaty and left. The Treaty party then appointed 
Antoine as Chief and Treaty was signed: Testimony of Louis 
Norwegian pages 149,151; testimony of Phillip Lafferty pages 226, 
230 testimony of Charlie Cholo page 238; testimony of Ted Trindle 


page 247. 
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Taken as a whole the evidence in our submission indicates 
that the Indian people did not understand or agree to accept the 
terms of the written version of Treaties 8 and 11. Those documents 
cannot be taken as effective instruments to terminate the Indian 


title of the Caveators. 
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6. The Caveators have a legal title and interest in the 


lands described in the caveat, which title and interest 


can be protected by athe filing of the caveat in the Land 


Titles Registry of the Northwest Territories. 


Aboriginal rights are an interest in land. 
That proposition is clear from the decisions in the 
St. Catherines Milling case and the Calder case, both 
above referred to. The proposition was admitted by 
counsel for the Attorney General of Canada at the hearing 


on May 15th, 1973. 


It is our submission that the holders of 
aboriginal rights have an estate comparable to a fee simple 
estate. Section 132 of the Land Titles Act reads as 
follows: 


Any person claiming to be interested in any 
land under any will, settlement or trust 

deed, or under any instrument of transfer or 
transmission, or under any unregistered 
instrument, or under an execution, where 

the execution creditor seeks to affect land 

in which the execution debtor is interested 
beneficially but the title to which is 
registered in the name of some other person, or 
otherwise, may lodge a caveat with the registrar 
to the effect that no registration of any 
transfer or other instrument affecting the 

said land shall be made, and that no 
certificate of title therefor shall be granted, 
until such caveat has been withdrawn or has 
lapsed as hereinafter provided, unless such 
instrument or certificate of title is expressed 
to be subject to the claim of the caveator 

as stated in such caveat. 
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Di Castri, in the second edition of Thom's Canadian 
Torrens System, states at page 608: 

...in Alberta it has been decided that the 

words “or otherwise however" are not 

restricted to a claim which is evidenced 

by some instrument or document in writing. 

Re MacCullough and Graham (1912) 2 W.W.R. 311. 

Thevf2ling of "a caveat is), of course, only 
notice of a claim. Di Castri states at pages 604 and 605: 

ye. aSethesti lingsofether Caveat as not 

actually dealing with land, but rather a 

restriction upon dealing, there seems no 

objection in principle to such) filing, “and 

certainly where there is no other possibility 

of registration, the protection of the public 

demands it. 

It was suggested by Counsel for the Attorney 
General of Canada that the caveat could not be filed 
against unpatented Crown lands. Yet section 134 (2) 
specifically refers to the situation of a "Caveat before 
registration of a title under this Act...". Mechanic's 
Liens have been filed against unpatented Crown lands: 
Molner v Stanoline Oil and Gas Company and Rempel Construction, 
CLO5O)SS.Gan oO MUN One iingmey Gapkeat Olle (1931) 
ZEW Wek Ove SO tor aecaveatetiled fo sprocect. an interest 
under homestead legislation,see In re the Land Titles Act 
(Graham's Lease) (1918) 2 W.W.R. 943. In Prudential Trust v 
Registrar, Humboldt Land Registration District (1957) 


S.C.R. 658, a caveat was filed on behalf of the Crown on 


unpatented Crown lands. 
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We submit that the lands involved are not 
"Crown lands" as that term is normally understood. It 
is our submission that the Indian people have a present 
estate in the land, differing from a fee simple only 
in its inalienable character. There is an underlying 
Crown title, as there is in all land under English legal 


theory. 


It has been suggested that the filing of the 
caveat is an assertion of a claim against the Crown. 
Tf-the Land Titles Act did not bind the Crown, perhaps 
thercaveat) could notebev filed.) Firstly, ,@iteis trite: law 
that a caveat is merely notice of a claim. Secondly, 
the caveators are asserting an estate in land. Any person 
with an estate of land of any nature asserts that estate. 
The assertion is not "against" the Crown, even though 
the absence or ending of the particular estate could 


result in full title being in the Crown. 


In any event, we submit that the Crown is bound 


by the Land Titles Act. It is expressly bound by section 175. 


Every certificate of title granted under this act is, 


except 

(a) in case of fraud where in the owner has 
participated or colluded, 

(b) as against any person claiming under a prior 
certificate of title granted under this Act 

in respect of the same land, and 

(c) so far as regards any portion of the land 

by wrong description of boundaries or parcels 
included in such certificates of title, so long 
as the same remains in force and uncancelled 
under this Act 

conclusive evidence in all courts as against Her 
Majesty and all persons whomever, that the person 
therein is entitled to the land included in the 
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same, for the estate or interest there in 
specified, subject to the exceptions and 
reservations implied under the provisions of 
this Act. 


Ineerudentralelrustayv Registrar, Humbolt Land Registration 
DiStuictmULIDymESe Crh. 65o) unpatented Crown lands were 
subject to the provisions of the Land Titles Act of 
Saskatchewan to the extent that the Crown was divested of 


mines and minerals through an error of the registrar. 


In turning to the question whether the Crown is 
bound by section 134 (2) of the Land Titles AC eLtas 
submitted that the administrative procedures followed 
in the Land Titles Office may be used as an aid to 
interpreting the Land Titles Act and specifically section 
134 (2); see Commissioners of Income Tax v Pensil (1891) 
A.C. 531. The Court, in that case, coné¢luded that although 
continuous practice following the enactment of legislation 
does not constitute a judicial determination of the 
legislation, it is nevertheless evidence to be considered 
when judicially interpreting a statute. The Court indicated 
that revisions and re-enactments in legislation must be 
considered to be made by a legislature aware of the 
administrative practices pursuant to that legislation. 
Therefore, when the legislature re-enacts or revises a 
statute it may be inferred that this consitutes an implied 


approval of its administration. See also Re Rider and 


ef eg 


Steadman'"s Contract (1927) 2 Chancery 62. Allowing 
adminstrative procedure as evidence in interpreting a 
statute also seems based on a reluctance to overturn an 
established and unchallenged construction which has been 
placed on a statute. See R v Jeu Jang How (1909) 3 W.W.R. 
at 1115. The court decided that there was no right of 
‘appeal indicated if the holding of such a right of appeal 
would result in a reversal of a long established policy 
and such a reversal ought not to be inferred from 
language which was reasonably open to another view to 


its effect. 


For these reasons evidence was adduced from 
Mr. Carter, the Registrar in Yellowknife, and Mr. Gamache, 
the Registrar in Edmonton. A series of registrations 
against unpatented Crown lands was proved in the evidence 
fete these two men, including the registration of a caveat 
based on an assertion of aboriginal rights which had 


earlier been accepted for registration in Yellowknife. 


For these reasons it is our submission that the 
interest in land claimed by the caveators can be protected 
by the filing of the caveat in the Land Titles Registry 


of the Northwest Territories. 


IN THE SUPREME COURT OF 


fraps 
A THE NORTHWEST TERRITORIES 


PN THE MATTER of .an application by 
Chief Francois Paulette et al to 
lodge a certain Caveat with the 


REC Surareole (iobes. 


Reasons.of the Honourable Mr. Justice W.G. 

Morrow given at Yellowknife N.W.T. on the 

loth=day- om May Aeon oo. 

THE COURT: In the last day and a half I have heard argument 
based on) thewrercrenccomlOsavoOrleinal Tisgncs. sce Crown Giule, 
the Hudson's Bay land, the agreement concerned with the take- 
over from the Imperial Government of Rupert's land and other 
land, the manner of handling patents and land grants, transfers 
involving the two governments, none of which is really before 
me in concrete form, namely as evidence. There has been very 
little agreement as to the true nature of these things. 

There does however seem to be agreement to the extent 
that the Registrar acted properly, at least to the extent of 
referring the questions respecting the proposed Caveat to me. 
It may well be that based on proper evidence as to the nature 
OL the -advover vmineswrlat lemayo in saw tainally find that -all thar 
should be done is to direct that the Registrar file the Caveat 
and leave the rest to proceedures suggested under the Land 
Titles Act, or it may be that I am not the proper court to hear 


these issues, *or ll may not even be sitting as a court. 


Similarily it may be that I am properly vested with complete 
jurisdiction to assess the full impact of the proposed Caveat, 
and what is claimed. My mind is open on all aspects of the 
many problems at this stage. My worry is that in a matter of 
such importance should I make rules on questions such as those 
already argued, and I must say they are very ably argued 

by all counsel, based on what is yet the assumption or the 
hypothetical. 

I feel the same with respect to the proposition put 
forward concerning the meaning and the effect of the Land 
Titles Act itself. In fairness to all concerned it seems to 
me that it would not be in the public interest nor in the real 
interest of those represented by counsel here today if I were 
to ruie on these points at this time, perhaps prematurely, 
and based on so many assumptions as it were. 

Accordingly I do not propose to make any rune or 

adjudication at this point. These proceedings will be continued 
now, and I propose reserving on all points raised today until 

the participants have introduced by way of evidence or argument 
their respective positions in respect to the full issues as 

set forth and suggested by the Registrar's reference to me, 
namely, and I quote, "the legal validity and extent, right and 
interest, of the persons making application." 

This continuation of a hearing by me is of course 
without prejudice to any of the participants. I am reserving on 
all points accordingly. 


By doing so I want to make it clear to all counsel 


concerned that all arguments as to jurisdiction and the right 


to lodge or file the Caveat in any event as argued to this 
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point may be enlarged upon at the final conclusion of these 


hearings if the material adduced should suggest new argument 


POTEOIN av adic ti. inser =, I have reserved, and we will 
now continue the proceedings. Now would counsel like to have 
a short adjournment and ee with me in my chambers before 
we re-assemble. Let's say fifteen minutes. 


(THE HEARING RECESSED) 


ey Tis 


(THE HEARING RESUMED) 
THE COURT: As a result of the discussion with counsel in my 
chambers I propose adjourning this hearing until one o'clock 
to give counsel a chance to discuss the matter with their 
clients. 

For the benefit of the press who may not want to 
come back at one o'clock, I doubt if anything will happen 
other than an adjournment to a new date. We willresume session 
at one o'clock. 
(THE HEARING RECESSED, AND RESUMED AT ONE P.M. THE SAME DATE) 
THE COURT: Well Mr. Whitehall, what is the position that you 
arewins 
MR. WHITEHALL: Yes, My Lord, well, in your reasons this morning 
you have said and I quote My Lord, I am trying to see the last 
complete sentence. 
THE COURT: Its not very good language that was rushed off. 
MR WHI TEHALD eet Seeoodslencuaren live lord, mptogel had allati le 
ditficultyercadiics1t. 00. “CCOLCINP ly. Pado nop. propose to make 
any ruling or adjudication at this point. These proceedings 
will be continued now, and I propose reserving on all points 
raised to date until the participants have introduced by way of 
evidence or agreement". 
THE COURT: Argument that is, argument. 
MR WHET EH Ai cas eeyument I am sorry. "Their respective position 
in respect to the sole issue or issues as set forth and suggested 
in the Registrar's reference to me, namely, legal validity and 
THE COURT: Well, this is a quotation. 


MR. WHITEHALL: From your reasons My Lord. 
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poke COURT: Yes,) but this is a, aie part now is a quotation 
from the notice by the Registrar. 

MR. WHITEHALL: NAmely, quote I should say. 

THE COURT: Right 

MR. WHITEHALL: "Legal validity, and the extent, right, and 
interest of the persons making application". That is the end 
of the sentence MY Lord. 

THE COURT: Right. 

MR. WHITEHALL: My Lord, it is my position that in proposing in 
doing what I have just read you are in effect entering on the 
merits of the case, and as I have already submitted to you at 
length, you had no jurisdiction to do so. 

THE COURT: And you may be right. 

MR. WHITEHALL: Yes My Lord. 

THE COURT: I agree that I am entering into the merits of the 
case. 

MR. WHITEHALL: Furthermore My Lord I would ask that if not with- 
standing our objection you propose to enter into the merits of 
the case that you direct that an-issue be tried with proper 
pleadings, with parties named, and that you direct the parties 
be served with notice of the claim of the caviator, and that you 
direct that production of documents, discovery evidence, and 
finally the trial. This My Lord is simply an alternative 
position, and I do not wish your Lordship to understand that 

I am consenting. 


THE COURT: Well, thats my dilemma isn't it? 


MR. WHITEHALL: Yes My Lord. 

THE COURT: Unless you consent to an issue and agree that there 

be no appeal from a directive, but it could be put in theissue 
without prejudice to any part of the argument. Unless you are 
prepared to do that I think I'll have to leave it the way it is 
and let it fall the way it should fall. 

MR. WHITEHALL: My Lord, I am taking under advisement any steps 
that ought to be taken if you are proceeding to the merits of the 
case. It is simply my position that if you do, notwithstanding 
our position, then the issue of fact which it is now becoming 
should be tried by way of an ordinary trial if you will Sir. 

THE COURT: Are you prepared on behalf of your client to give 

the undertaking that you will consent to an order directing an 
issue along the lines that you are requesting without prejudice 
to your rights to complain at the conclusion. 

MRO OWHE TE RADI NOeliy. Lord. 

THE COURT: Well then how can I give it to you? 

MR. WHITEHALL: My Lord, I am not asking that you direct an 

issue. 

THE COURT: You are taking the position in law that I have no right 
to direct an issue. I think you have to take it that way. You 
can't have it hot and cold. 

MR. WHITEHALL: Yes My Lord, and in my respectful permittion 
before you proceed any further you should rule Syefonn aa: objections. 
THE COURT: I have indicated I don’t propose to. 

you 


uv 


MR. WHITEHALL: Yes, and simply what I am saying My Lord, if 


propose to go any further, then notwithstanding the objection 
of the Attorney General of Canada, then it should be done in 
the ordinary way. 

THE COURT: Well, I am afraid this is not an ordinary case. 

MR. WHITEHALL: That may well be My Lotd. 

THES COURT sss. 141) appreciate Mr. Whitehall, and I don't think I 
have to call on you. You are finished are you? 

MR. WHITEHALL: Yes My Lord. 

THE COURT: Mr. Whitehall, I appreciate your position entirely, 
and as I indicated earlier I was impressed with your submission 
with respect to the Land Titles Act, and with respect to the 
question of jurisdiction but at the same time, whether rightly 
or wrongly, I have taken the position that I think these pro- 
ceedings should be completed as and in whatever manner they 
have been raised by the caveat in the refermce Now I realize 
it would be much nicer if we had pleadings, at least the issues 
would be clear, but when one looks at what the Registrar did 


/ a ove ev 
and admittedly I don't believe he is a bir, but I think he did 


Or 
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pretty well, he says a question has arisen as to the legal 
validity. Now you have raised this as to the Tegal validity. and 
the extent, right and interest of the persons making application. 
Now that is pretty clear. I don't know that you need pleadings 

to that. It is quite clear that yOu are disputing-it, so 

whether you file a piece of paper saying you are disputing Lt, 

and I am sure you don't agree. You have already put your position 
as to why that type of interest, even if it is proven, can't 

be protected by a caveat, so I don't think its that slsbo Ral ehbllve 


but arising out of your argument if you have suggested for 


example that I may be a personna designata, and not a court, it 
may be I have no power to direct an issue at all. I am quite 
sure that what I am doing is going to be just as embarrassing to 
the other parties, but in view of the position taken so 
seriously, particularly by the Crown, that I do not feel disposed 
at this point to decide on the jurisdiction, and I think I should 
have something in respect to the merits, and if one looks at 
Caley ; 

type cases like the Collier case, those cases went on jurisdiction 
but ‘they also had the merits before them and it must have been 
much easier for the Supreme Court of Canada and an Appeal Court 
to reach the conclusion they did, and they had the full evidence. 
For example, in this case just this morning when we were dis- 
cussing the position of the Commissioner, you yourself said that 
we had no evidence of that, and then I am expected to rule on 
that, so whether rightly or wrongly, thats the position I am 
taking, so as I say I am reserving my judgment, and I am 
directing that we proceed, and thats all we are doing. 

Now I think thats the end of that, and now you have 
made your position clear there again. You have another basis 
of complaint, and it is recorded. Now do you wish to discuss 
dates? 
MR. WHITEHALL: My Lord, again completely without prejudice to 
my position -————- 
THE COURT: Well, it is absolutely clear whatever the Crown, or 
if I may call it the caveators, or proposed caveators do from 
now on, that is absolutely without prejudice. 
MR. WHITEHALL: Thank you My Lord. 


THE COURT: So that you can fight as hard as you want in any way, 


and I am quite aware of the fact that Mr. Whitehall and gentle- 
men, that in the course of this I may be completely wrong in 
law and I may be criticized by a higher court, but that is the 
risk of being a Judge, but as the local Judge here I feel some 
obligation to see the matter disposed of. You see, what worries 
me is if I was disposed to, supposing I ruled now and accepted 
your argument as to the value of the caveat only, that in 

itself would cause an automatic bar to all land transactions in 
the reveeese Territories. Well, at the moment I am not prepared 
to take that risk, so we will discuss dates then. Now 1 under- 
stand from you that the week that I reserved on the 18th of 

June is not acceptable. 

MR. WHITEHALL: Well My Lord, as I indicated earlier 1 have 
matters before and after the 18th of June, and it would seem to 
me that should I be instructed to appear on whatever date you 
choose ----- 

THE COURT: Well, I hope you are, because it would be a pity if we 
didn't have you. 

MR. WHITEHALL: Well, in any event ----- 

THE COURT: It has been a pleasure to hear your argument, and I 
would like you to see the end. 

MR. WHITEHALL: Should I be instructed I think I would be hard 
pressed in preparation of the case, and equally I have a trial 
afterwards, and I would be hard pressed to prepare for that one. 
THE COURT: So there is no point if I substituted in what I fixed 
the week of the 25th of June that would ----- 

MRe WHITEHALG:eNowesir. 


HE 


COURT: THAT bring®us to the question of Court Reporters, 


whether one could be supplied. Sit down for a minute, Mr. 


Whitehall. I have always sworn that I would try and avoid a 


Major case in July and August, but I believe in view of the un- 


certainty to title that this case should get PLrOruGy . and 9. 


should make an exception. If we can get a reporter for the week 


of the 9th of July, would you be available? 


MR. WHITEHALL: I would make myself available My Lord. 

THE COURT: And what about you gentlemen? 

MR SULTON: | Dhsatwwoildape, tines oir 

THE. COURTS Andatire Slaven? 

MR. SLAVEN: Fine My Lord. 

THE COURT: Well Mr. Stewart,can you cook up a court reporter for 
us? 

THE CLERK: I can give no guarantee My Lord. 

THE COURT: Would you like us to adjourn for a few minutes and 
see if there is one available, without interfering with holidays? 
THE CLERK: Right now we should have three court reporters, and 
Mine Tingley iss co1neson wholadayss 

THE GCOURT se bUteiedOnmbathi nk snemsioubdsbes taken ort. 

THE CLERK: Well, the reason he is going on holidays is because 
Magistrate de Weerdt is going on holidays, so it still leaves us 
one court reporter for Magistrate Parker and your Court, so we 


should be all right, and we are also trying right now to get 


another court reporter. 


THE 


COURT: What I will do is this, I understand from Mr. Sutton, 


and I understand your side don't feel there is any objection to 


this, that some of his people may not be well, or are in a state 
of health that they should not be brought to Yellowknife and he 
wishes to call them as witmesses. If I block off the week of 
the 9th of July and the 16th of July, the wek of the 16th of 
July, and somewhere between now and then counsel can advise me. 
I assume, just thinking off the top of my head that it would 
take two or three days to hear from people like Registrars and 
so on and the filing of documents, and if agreement can be 
reached we could then set up one or two little short circuits, 
if I might use the phrase, into some of the communities where 
we could pick up a few of these people and take their evidence 
there, rather than bringing them all to Yellowknife. Does that 
sound agreeable? 

MR. WHITEHALL: Yes My Lord. 

Tite COUR Lm in mou GOn 4 

MR. SUTTON: That sound fine Sir. 

THE COURT: Mr. Slaven? 

MR. SLAVEN: Yes My Lord 

THE COURT: Then can we leave that then. The case is adjourned to 
July 9th and July 16th, and I will mark off both dates. 

(THE HEARING ADJOURNED) 
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